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HE 


Legal JuprcaTurE 
E 


CHANCERY 


S ATEN 


HE author of a late en of thi 
Judicial authority of the Maſter of 


the Rolls, hath therein communicat- 


& to the publick ſeveral records, citations 


and remarks, in order to make our, and eſta- 
bliſh, that there are two judges in the court 
of Chancery, not a co-ordinate, but in a ſub- 
ordination of the one to the other. > The Chan- 


cellor ſupreme , and the Maſter of the Rolls, 


the ſubordinate Fudge. That the law inveſts 
the Maſter of the Rolls with a juriſaittion, 
by virtue of his office, in aid of the juri aicti- 
on of the Chancellor, not co-ordinate with 
it. © That ſome perſons ob ſer vi 75 that Maſters 
f the Rolls have been joyn d with Tide 
.. Par. % an s., Cann 
A 2 | and 


IT 
#- 


— — 


. ͤ)b! . ] 2 


Pe 


eee Chaney ſpecial commiſſi. 


aus to hear and' determme-xauſes in Chancery, 
have entertain d a ſipenſ 


rity, but what he deriues from fuch commiſ- - 
fam. a And that there is not the leaſt foot- 
ftey of amp delgg aria from the Chancellor to 
the Maſter of the Rolls, to hear cauſes, to be 
found eng all the memorials of the court . © 
And tho "the great ſeal, which is the King's 
foal; and the ſeal of the court, be in the 
anal cuftody-of the Chancellor, yet whoſoever 
hath regularly obtained any order, or decree, in 


the court beg which he reckons decrees® 
made by the Malter of the Rolls alone) is and 


Titled, ex debito juſtitiæ, o demand the 


per proceſs F execution. under the ſeal the 
Court, and neither the King nor his Chan 

cellor can by law r 77 aſe it. 8 And that. the 5 
Maſter of the Rolls, exerciſmg judicial autho- 
rity, inſtead of diminiſhing the Lord Chancel- 
or's power, does enlarge it. 


J have read over ſeveral of our law-books, 85 


ſtatutes, records, and writings, where theſe 

matters are likely to be found; but I can tru- 
ly ſay, that I have not met with any  law- 
book, ſtatute, or record, that ever aſſerted 
two diſtinct Judges, the one ſupreme, the other 
ſubordinate, to be in the court of Chancery: 
much leſs chat the ſupreme. Judge was bound, 
ex deb; fo Juſtitiæ, to execute the dectees, 7 
Te 124 . 39, 40. * 116. Pag. 10 
and 


opinion, that the 
Maſter of the Rolls hath no judicial autho- 


. 4 ; . 
and orders of che ſubordinate Judge: whicli 
laſt propoſition· is hardly to be reconciled to 
common underſtanding; for he who is ex 
debito juſtitiæ to execute the ſentences, and 
decrees of another judge in the ſame court, 
s in reality the ſubordinate judge himſelf. 
I am the more confirtn'd that there is 
no ſuch thing to be met with, in any 
book or record whatſoever, becauſe the au- 
thor of the faid diſcourſe, who, as he him- 
ſelf faith, p. 12. hath examined this matter to 
the bottom, and bath made a thorough ſearch 
2 5 en at 2 end the — 5 
as full a ſearch into the reg 
Forage as the 2 number of thoſe lange 
volumes will mit, or indeed was neceſſary: 


and hath likewiſe carefully loabd into la 


books, and other printed — beſides manu. 
ſeripts, hath not produced any one authority, 
har it is expreſly ſaid; that there are 
two Judges in the court of Chancery, and 
| a the Maſter . of the Rolls, by virtue of 
his office, is a judge in the court: But the 
way that he hach taken to prove thoſe pro- 
Paſitions, is by induction, and enumeration 
of facts, and from thehce drawing conſe- 
quences, and inferences, to eſtabliſh the 
truth of ſuch propoſitions. 15 

I échink the author is miſtaken in ſome of 
| his facts, and that his inferences, from ſuch 

of them wherein he is not miſtaken, are not 

always juſt and concluſive ; and what is more, 
| A 3 | ſeveral 


. 
ſeyeral facts neceſſary to bring this matter to 
a clear determination are omitted; which, 
-when ſtated, will put many of the facts 
mentioned by him in quite another light and 
Io determine therefore this matter, and 
to make it clear and perſpicuous, it will be 
neceſſary to take into conſideration the ori- 
ginal frame and conſtitution of the court 
of Chancery, and of the judicial power ex- 
erciſed therein; in explaining and eſtabliſhing 


__, whereof, I ſhall take notice of ſeveral parts 


of the ſaid diſeourſe, either as I go along, or 
in a diſtin& chapter by it ſelf. And when 

the true and ancient conſtitution of the court 
| ſhall be explained and cftabliſhed, the facts 
contained in the ſaid diſcourſe, as well thoſe 
that are particularly taken notice of in this, 

as thoſe that are not, will be ſet in ſuch a 


light, that every reader will eaſily apply them 


himſelf, and ſee how far they do, or do not 
go to prove what they were brought for. 

I)!he author of the diſcourſe hath ſpent ſe- 

veral Pages, to prove that the office of Maſ- 

ter or Keeper of the Rolls, is, in the nature 

of it, proper to have judicial power; and 


hath alledg d ſeveral reaſons from conveniency, 


that it ſhould be ſo, and from inconveniency, 
if itſhould not be ſo; but this is only a ſpe- 
cious and plauſible way of arguing, becauſe 
the queſtion in this caſe is not upon proprie- 


ty or impropriety, conveniency or inconve- | 


mency 3 


ET: 


riency; : 8 wan, according to his differ- 
ent apprehenſion, will have Herent reaſon- 


ings on ſuch general queſtions: But the 


ic here is on a matter of fact, whether it 

or not ſ0'; and therefore, in the enſu- 
ing Diſcourſe, I ſhall apply my ſelf to ſhew 
wh in fit, is the true and ancient frame 
and * allied: of chis court, and to that 
end, I ſhall endeayour to h che following 
Propoftions. EN, 


I. That "Y Chancellor i is 1 (oa Jaded on 
che common law nn in the Court of 
9 1 


II. That the Chancellor i is ſole Judge of 
equity in the Court of Chancery. 


III. That in the Chancery there are ſe- 
veral Clerks and Officers under the 
Chancellor; and that particularly by the 
conſtitution of the court, there are 
twelve Miniſterial Officers, called Clerks, 
or Maſters in Chancery, (whereof the 
Maſter, or Clerk of t e Rolls, is one) 
.. - who are Aſſiſtants to the Lord Chan- 
cellor, but yer ſubject to his orders and 
. ©  direQion;and by him from time to rime 
dieputed and aſſigned to ſuch buſineſs 
as the 3 or ſtars of che . 
bb 8 


5+: as 


; city 
Writs for determining property or ingury in 


: (8). 


I. That the Maſter of the Roll Ana 
Judge either in Law or E quity, in the 


Court of Chancery; but whatſoever jun- 
dicial power he hath lawfully exercis d, 
bath been either as one of the twelve 
Maſters of n or Ne virtue of 
the ee 4 


CHAP. fe. 


Thas 1 Chancelhar 3 16 file . on 


the common law fide, in ze af 
of CHancery. . 


N che Chancery are two Courts, or ra- 
ther two Manners of Power; the one 


as. wherein the Proceedings are ac- 
cording to the laws and ſtatutes of the realm; 
the other extraordinary, according to the 
| rules of equity, ſecundum equum & bonum. 

I ̃!hhe firſt inſtitution of this court, was for 
matters of juſtice; and, conſider d as a court 
of law, in its ordinary iction, is imme- 


morial, or before time 


9 Thi court, as a court of law, had boavots- X 


grow 42 extent of juriſdifon, and multipli- 
f buſineſs ; From hence iſſued original 


the King's Bench or Common Ples. 
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All commandments upon any occaſion for 
the ſafety of the realm, or the good go- 
vernment thereof, were heretofore by Writs, 
and paſs'd under the Great Seal. 
Whilſt tenures remain'd as they were at 
the common law, and eſpecially before the 
erection of the court of Wards, there was 
much more law-buſineſs in this court than 
ER. Tf... | he 
To this day there are held in this court 
r of ſcire faciass, for repeal of the King's 
etters patents, of petitions, monſtrans de 
droit, traverſes of offices, ſcire facias up- 
on recognizances, executions upon ſtatutes 
and pleas of all perſonal actions, by, or a- 
gainſt any officer, or miniſter of this court. 
By this ſhort view it appears that the mat- 
ters determined in the Chancery, according 
to. the rules and merhods of law, muſt, in 
times paſt, have created much buſineſs in this 
court; and that at this day there muſt be 
ſometimes proceedings in this court} accord- 
ing to law. 3 
It will ſeem very ſtrange that there ſhould 
be any difficulty to know who is the judge 
of this court, which hath had ſo much bu- 
ſineſs in it, and which is the firſt of the 
four principal courts of the kingdom, and 
hath: been E out of mind, paſt all re- 
membrance or record. „ 
Chancery and Chancellor are relative 
terms, the former being derived from the 
F * r 
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| latter, as is obſerved both by Sir. Robert Cot- 


ton, in his 1 died by the author, 
and alſo by Mr. * Cambden; and as in com- 


mon . the one is the name of 


the court, ſo the other is the name of the 
Jud 7 of that court, and in ſuch manner are 


uſed in records and acts of parliament, 
The author of the diſcourſe doth for the 


moſt part ex 1 himſelf in general terms, 


concerning t riſdiction of the Maſtet of 


the Rolls, on fe law ſide of Chaneery ; as 

that he * hath, 0 always had jur 222 
on the common law "fide of the court of Chan- 
cery, by virtue of his office. © That he hath 
judicial authority, — a That he acts judicial- 


ly HY virtue of his office, and the like.” Which 
general words do not conyey any perfect 
determinate meaning, but I ſuppoſe are in- 


tended to affirm what'in other places he ex- 


preſly faith, that the Maſter of che Rolls 
is in law, as well as equity, 4 Jſuboramaze 
Judge in the court of Chancery. 

What the office of a Judge is, may be 


 cafjly apprehended; but what the office of a 


ſubordinate Fudge in the fame court is, can't 
well be comprehended; this is a term per- 


fealy new, and invented only to ſupport 


the N s modern ſyſtem, in oppoſition to 


the received law of the land, that the Chan- 


cellor is ſole Judge in Chancery. 


a Britam Diſcourſe on the Law- courts of Engl. 2 255. 
N 4t.. '© Pay. 48. © Pa 
age 4 g. 35 
2 That 


- * 


(1) 


＋ 


That the Chancellor is a Judge of law, 


in this court, is not deny d by the author; 


the proof therefore of a ſubordinate Fudge 


muſt lye upon him; and muſt be made out 


by authorities, by the acts and practice of 
the court, and ſuch like proper arguments. 
And as to this I dare venture to ask him, 
whether there be any book antient or modern, 


or any one record, act, or ordinance of parlia- 
ment, that ever aſſerts any other perſon to be 
the judge on the law ſide of the court of 


Chancery, beſides the Chancellor? or whe- 
ther there be any memorial of any one judg- 
ment, in any cauſe on the law ſide in Chan- 
cery, but what is given by the Chancellor? 


| There is not the aſt foor-ſtep, that I can 


find, of any ſuch thing: Nay T would go further, 
andask another queſtion; whether all the law- 


books, acts of parliament, records, and other 


public acts, do not ſpeak of the Chan- 


cellor, as the only Judge of law in Chancery: 


It would be endleſs to go through all the 
blick acts, and particularly the acts of par- 
liament, which ſpeak of, deſcribe, or ſuppoſe 
the Chancellor to be the only Judge. 
The 11 E. 1. of Addon Burnel, which 
gives the ſtature merchant, and the 27 E. 3. 6. 
9. which gives the ſtatute ſtaple, ſuppoſe the 


Chancery to be the court, and the Chan- 


cellor to be the Judge. 85 
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lick acts. As, 


((:22)) , 

The 28 E. 1. c. 5: the Ki ing wills thaf the 
Chancellor, and the Fuſtices of his Bench, i. e. the 
Chancery, and the 1 s Bench, do follow him. 

By the 25 E. 3. c. 2. it is made 
Treaſon to ſlay the Chancellor, Treaſurer, rhe 


Juſtices of the one Bench, or the other, Juſ- 


tices in Eyre, or Juſtices of, Aſſize, and all other 


Juſtices aſſigned to hear and determine, being 
in their nu doing their offices: lf any 


other, beſides the Chancellor, had been a 


| Judge in this court, it cat be preſum'd but 


thar like care would have been taken of him. 
2 H. F. c. 5. If the clerks of the Chan- 
„ under whoſe names 2 rac Writs go 

Pri written, ſhall leave out 
puniſh' 


and make a fine to the King, % 


the: diſcretion of the Chancellor. 


K . C. 5. The act concerning che 


explanation of wills, enacts, F. 19. That 


the party within that clauſe, upon exhibiting 
the bill in the King's court of Chancery, 


ſhall have ſuch contribution or recompence, 
as by the Chancellor, or Keeper for the time 


being, ſhall be thought good and convenient. 
Among many other ue to this pur- 


poſe, are 2 H. 5. c. 8. 2 H. 5. c. 9. 36 E. 


3. 6. 13. 1 H. 8. g. 10. 7 R. 2. c. 14. 17 R. 


2 . 6. 1 H, c. 4. 22 H.. c. 5. Rn 
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The Commons pray, that, whereas for 


- 


diſcuſſing of pleas and traverſes in Chan- 
cery, the Juſtices of the King's Bench, and 
Common Pleas, were drawn into Chancery, 
out of their courts, that the King would or- 
dain, that when any of the King's ſubjects 
came into Chancery, and offered to traverſe 
any office there, or that any writ of ſcire 


facias ſhould ifſue* out of the {aid court, that 


the ſaid writs and offices ſhould be ſent in- 
to the King's Bench, and Common Pleas, and 
there be diſcuſs'd and determined according 
to law. The King's anſwer is, 
The Chantellor may do it by his office, 
and let it be as it hath been heretofore us d 
by the diſcretion, of the Chancellor for the 
time being. Rot. Parl. 2 H. 4. No 9. 

The Commons by their petition alledge, 
that all manner of writs then paid a fine to 
the King, and pray, that theſe fines be re- 
leas d, except the fee of the ſeal, and for 
the labour of the clerks.-----The King's an- 
ſwer is, 5 3 e e 
That he will charge the Chancellor, thar 
the fines be reaſonable, according to the ſtate 
of the perſon. No 15, 5, 3. No 29, 40. 

The Commons pray, that whereas in the 
great charter it is contain'd quod null; nega- 


imis, nulli vendemus, aut differemus juſtitiam 


vel rectum; yet fines are taken in Chancery, 


for ſeveral writs, contrary to the ſtatute, 
whereof they pray romedy . The King's 
anſwer is, OT OY | That 


at the ſuit of the party or _—_ luggeſtion, 
none of the King's ſubjects: be made to come 


03 14 

That he will do as he and his anceſtors 
have before this time done, and he will 
charge his Chancellor that the fines be rear 


ſonable. Kat, Parl. 46 E, z. Ne 38. 

To another dririen of che like kind, che 
King anſwers, . ... -. 

He will charge his Chancallar... to 0 as 
"gracious as may be in the £ en A ris. 
Ango 45 E. 3 3. Ne AF. 10 big  QfIt105 1 

Anno 13 K. 2. The * Bon pray, char 


by writs quibuſdam certis de canſis, or any 
other ſuch writs, before the Chancellor, or 
_ King's Council, to anſwer in any manner 

here recovery is to be had by common 


. By” except in writs of ſtire facias, ground- 
ed upon common law, or ſtatute, on pain of 


one hundred pounds to the Chancellgr. © 

The 5 R. 2. there is another petition. of 
Parliament, that the Chancellor may examine 
and redreſs the ſtate of the Chancery, and 
diſplace the officers that are found unkir, and 


place others in their room. Rot. Parl. 5 


2. No 20. Many other publick acts 
might be added, that ſpeak of the Chancel- 


lor as the only Judge of law in this Court, 


which to avoid prolixity J omit, 
Pleas in Chancery are Coram Domino Re- 


ge in Cantellaria, before the King in Chan- 
ery ; which ſtile of — 4 —5 in the 
Court, is a great proof that the Chancellor, 


from 


. 


a * a g * * * * 8 3 
9 . 4 : N - . ” - 4 
4 - 4. 1 
- 5 * 4 
| % - Fa. 
. , ; 
4 * 
5 4 
= Wong * 


from whom the Chancery takes its name, is 
the Judge: But if this ſhou'd not be taken 
to be a concluſive argument, yet there are 
certain particular writs and proceedings in 
this court, which do neceſſarily fix and de- 2 
termine the Chancellor to be the ſole Judge. .. 
One modern as well as ancient branch of 5 
the juriſdiction of the court of Chancery is, 93 
the holding plea of perfonal actions by or _— 
againſt any officer or miniſter of the court. *Y 
This privilege was inyaded by the ſheriffs of 1 
raren about the 18 E. 3. * the -- 
clerks of the Chancery petitioned the King, 
by 3 an aer A ene by aſſent 2 — 
Parliament, which may be ſeen in the Rolls =Y 
of Parliament; but being printed in the Re- 5 
giſter of Original Mrits, 90 b. I ſhall take it _ 
from thence. © | Shi, „„ 
The clerks, by their petition, complain, 8 
that whereas the Chancellors and Keepers of the 31 
Great Seal for the time being, time out of mind, * 
have had, and by reaſon of their office ought 1 
to have, conuſance of all manner of pleas of 4. 
treſpaſs done to the ſaid clerks, or to others OP 
by the ſaid clerks, in cities or elſewhere, 
where the Chancery ſhould be, yet the ſhe- 
riffs of London, to grieve Gilbert de Chiſhall, 
one of the clerks of the Chancery, and to 


in 


* in cyt 
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out the King and his Chancellor of juriſdiction Mi 
in this matter, made a precept on a bill of "£4 
treſpaſs before them, againſt rhe faid Gilbert, 
and compelled him to appear before them; 
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anſwer beste them, but Fe ore he ante, i 


== Chancellor from his juri 
tempt and Tech ejudice of the King 
2 roun ane th 

ine dy y may be ordain'd thereon, ſo that the 


1 9 „. 4 i K | 


clerk of C 


and produced the King's writ to ſuperſede thi 
| ſue to the Chancellor to have right 


were done: which writ they wou' 


9885 win deſpight of the King, and apainſt 


his Phan, thereby Wo, the King and 
dl 


ict on, in, con- 
crefore they pray t To 4 705 
place, i. e. the court, of Chancery, may be 


maintain d in ma. iner as * been if es 


paſt. N 
To cht che King's ; 
Parliament j x l 

Becauſe the Chancellors and K reper's of the 


Great Seal of the King and his progenitors, 


fi N EY 


” „ 


2 hays. by : ancient c cuſtom had the conuſance of 
all trelpaſſes done to the clerks in Chancery 
Xx a writ be awarded to the Mayor of 


1 to N the f 


« heritfs, bye cheir bo- 


e * to whe cj and p rejudi 


as to the clerk for 


Now 9 415 the King, the Patent ; 


and the. Shs, affirm to de the judge before 


whom all pleas of trelpaſs, done by or to a 
| dane, are to be determin d; is it 


noc 


plea; Tai that they ought to ↄtder the party 
{5 done, him by the faid clerk, 


AS, ES FAY f 


2 
not expreſly ſaid to be before: the Chancellor 
or Keeper of the great ſeal; chat they, rime 
our of mind, by virtue of their office, ought 
to have the conuſance, and that the doing 
ocherwiſe is a contempt to the Chancellor or 
Keeper, and an outing them of their jutiſ- 
dition. Is there here one word of the Ma- 
ſter of the Rolls, or any Jarifcliction 1 in! him As 
a Fudge? 

A according to this fundamental notion 
that the Chancellor or Keeper is the Fudge 
of law in Chancery, are all the writs of pri- 
vilege ; which writs ſhew the true Jurifdiction 
and ſtate of the court: 

There are three of theſe Jerirs of privilege 
in-the Regs iter original of writs, 91. 4. b. and 
104. they all recite the privilege of the clerks 
in Chancery, not to be compelled to anſwer 
before any judges, except before the Chan- 
cellor or 5 of the great ſeal: and 1 
as A. B. hath impleaded C. D. a clerk of 
the Chancery, before the Juſtices of the Com- 
mon Pleas, therefore the writ commands the 
Juſtices to ſuperſede the plea againſt the faid 
C D. and to tell A. B. on the part of the 
King, that he may proſecute the faid C. D. 
before the Chancellor, if he thinks fir. 

There is a like writ of privilege for a cur- 
firor in Coke's Entry, 438. 4. and preſidents 
are plentiful enough in the books to this pur- 
poſe v. Co. Entr. 438, 678. Cliff. Entr. 569. 
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upon it is 


There is another ſort of proceeding in this 


court, which likewiſe fixes and determines 
the uke and that is the method of pro- 
ceeding on petitions of right to the King. 


A Petition to the King is in nature of an 


action againſt a ſubject, wherein the ſuppli- 


ant ſets out his right to that which is de- 


manded by him, and prays the King to do 


him right and juſtice; and upon a due and 


lawful trial of his right and title, to make 
him reſtitution. 


This is call d a Petition of Right, becauſe 
the King is bound of right to anſwer it; and 
let the matter therein contain'd be deter- 


mined in a legal way, in like manner as cau- 


ſes between ſubject and ſubject; and the court 
wherein this petition is determined, is in 


Chancery, and the method is this; the Peti- 


tion is preſented to the King, who ſubſcribes 
it with theſe words, ſoit droit fait al partie, 
i. e. let ht be done to the party; and there- 


lau: whothereon proceeds in the ſame legal 


manner on this Petition as in actions; the 


form of all which, and the manner of en- 


tring it on the file or Roll, may be ſeen in 


Coke's Entries, 419. d. 422. 6. There is no 
mention of any other Judge but the Chan- 
cellor, and the Chancellor is always mention d 
as the Judge. 


Anothre 


is delivered to the Chancellor in forma 
juris exequend. to be executed according to 
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5 
Another way to know who is the Judge 
of a court, is to ſee who gives the Fudgment ; 
he that never gives judgment, can never be 
the Judge; and he who always gives the 
judgment, muſt be he Fudge. Now I 
never met with any ſngle 2 in any 
caſe on the law - ſide of the Chancery, where 
the Maſter of the Rolls ever gave judgment, 
or where the Chancellor did not give judg- 

ment. . | | „ 
The form of a judgment for cancelling let- 
ters patents on a ſcire facias, is in the Prince's 
caſe, 8 Coke 30.---- Ideo conſideratum & ad- 


judicatum eſt per dictum dom cancellar & per 


dickam cur hic, &c. It is therefore adjudged 
i the Lord Chancellor, and by the court, 
be 4 | 


In the fame book, p. 404. is a judgment 
upon a monſtrans de droit, viz. It is therefore 
conſider d and adjudg'd, by the well-beloved 
and faithful counſellor of the now Queen, Sir 
Chriſtopher Hatton, Knt. Lord Chancellor of 
England, and by the court of Chancery, that, 
&c. There are likewiſe two judgments up- 
on Petitions of Right, ibid. 42 2. 4. 423. d. 
the one in King James the firſt's time, the 
other in the time of H. 7. in both which the 


| judgments are in the ſame. manner, and were 


never in any time given in any other manner, 

or by any other perſon beſides the Lord Ghan- 

celloy. | 5 . 
B 2 From 


( 20 Y) | 
F rom theſe inſtances it is evident, that the 
court of Chancery on the law-/ide. is held 
before the Chancellor; and that he is the on- 
ly Judge: unleſs it can be imagined that ſuch 
a one can be a judge, before whom the court 
was never held, and who never gave one 
RE. e 
Aſter all theſe proofs and demonſtrations 
that the Chancellor is the ſole Judge on the 
law-ſide, in the court of Chancery, it may 
be eſteem'd needleſs and tedious to produce 
the occaſional teſtimonies of learned men; but 
ſince the plaineſt things may happen to be 
ee T hope I ſhall be excus d in citing 
ome few here, and ſome more in the next 
chapter. ENT roi 
The Mirror of Juſtice, a book of great an- 
tiquity and eſteem in the law, faith, Our an- 
ceſtors ordained one Seal, and one Chancellor 
for the keeping of it, to give remedial writs 
to all, Mir. cap. 4. ordinance de judgment. 
Hleta, an antient lawyer, ſpeaking of the 
Chancery, writes, eſt inter cetera quoddam of- 
fcium quod dicitur cancellaria, quod uno viro 
provido & diſcreto ut epiſcopo vel clerico mag- 
ne dignitatis debet committi ſimul cum cura ma- 
joris ſgilli, Fleta, lib. 2. c. 13. p. 75, | 
In the year-book of 15 H. 7. fo. 16. in a 
Scire Facias to have lands again that were ex- 
tended on a ſtatute ſtaple, by reaſon the debt 
was fatisfy'd by efluxion of time, he who | 
hath the land in Extent, may demand for his 
2 | pech 
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( 22 ) 1 
ſpecial damages and coſts: In which caſe, faith 
Juſtice Fairfax, tho Chancellor who is their 
Fudge may determine, if the damages and 
coſts are reaſonable or no: and the Chancellor 
by his diſcretion may adjudge the damages. 

Mr. Plowden, in his commentaries, fo. 74. 
all original writs are awarded out of the 
Chancery by the Lord Chancellor, who is de- 
puted by the King for that purpoſe „ 

Sir Edward Coke, in his 4 Iuſt. 80, 97, 95, 
82. delivers it to us, that in the Chancery 
there are two courts, one ordinary, Coram 
dom rege in cancellaria, wherein the Lord 
Chancellor or Lord Keeper. of the great ſeal 
proceeds according to the laws of the realm. 
That in this court the Lord Chancellor or 
Lord K —_ is the ſole Judge; whereas in 
the King's Bench there are four at the leaft.---- 
Thar the court of Chancery is ſway d or go- 
vernd by the Lord Chancellor or Lord Keeper 
of the Great Seal.---- That there be in this 
court many officers, miniſters and clerks, the 
principal whereof is the Maſter of the Rolls.--- 
That the officers . and miniſters of this court 
of common law, do principally attend and do 
their ſervice to the Great Seal, as the twelve 
Maſters of the Chancery, whereof the Maſter 


| of the Rolls is chief. 


by 


of Canterbury, in the name of the whole 
Clergy, in Mich. Term. 3 Jac. 1. 2 Inſt. 609. 
to the Lords of the Privy Council, intitled, 
; B 3 Certain 


In the articles exhibited by the Archbiſhop 


r 


8 
t 
of 
| . 
| 


| ( 23a 3 | 
Certain articles of abuſes, which are deſir 
to be reform'd in granting prohibitions ; one 
of the articles is,----- No prohibition upon 
ſurmiſe to be granted, either out of the King's 
Bench or Common -Pleas, but out of Chan- 
cery only. On which they ſuggeſt, that 
the granting prohibitions by ſo many courts, 
is a chief cauſe that the eccleſiaſtical juriſ- 
diction is oppreſs d: whereas, ſay they, we 
are Anker, that all ſuch kinds of prohibi- 
tions being Original writs, ought only to iflue 
out of the Chancery, and neither out of the 
King's Bench, or Common Pleas. And that this 
hath been the antient practice in that behalf, 
appeareth by ſome ſtatutes of the Realm, and 
ſundry judgments at the common law : for if 
prohibitions were to iſſue only out of one court, 
and from one man, of ſuch integrity, judg- 
ment, and ſincerity, as wwe are to imagine the 
Lord Chancellor of England to be endued 
with, it is not likely he would ever be induced 
to prejudice the eccleſiaſtical juriſdiction with 
fo many needleſs prohibitions. © 
It is plain, from hence, the Clergy thought 
there was but one man, vig. the Chancellor, 
who was the Judge of the court, and the 
Judges in their anſwer do not in the leaſt 
queſtion or deny it. IE g 
Sir Robert Cotton, in the MSS. cited by the 
author, ſays, that the Chancellor has the ab- 
folute and ordinary power of the court; that 
cheſe zero diftne? powers or courts in the law, 


. (23) 

L are acknowledg'd to be in the breaſt of the 
ne Chancellor That law proceedings muſt be 
on i according to the Chancellor's ordinary power, 
g's and the Chancellor muſt judge therein accor- 
n- ding to law, and not according to conſcience, 
ur for quando dua jura concurrunt in una per- 
t, ſona æquum eſt ſi eſſet in diverſis. 

riſ- From all theſe conſiderations it moſt evi- 
we dently appears, that the Chancellor is the 
i- fole Judge, on the law-ſide of the court of 
ue Chancery; the inference from which is plain 
he and neceſlary, that if there be but one Judge 
his only in that court, then there cannot be two; 
ut, and if the Chancellor be that only Fudge, 
nd then the Maſter of the Rolls cannot be any 
if WW Judge at all: and from thence will likewiſe 


77, follow another concluſion, that if the Maſter 
g- © of the Rolls hath done any judicial act, or any 
he ads relating to judgment on the law-fide of 
ed the court of Chancery, the fame hath been 
ed WF done by him, unleſs where authorized by the 
th King's commiſſion, as a miniſter or officer of 


the court, and not as a Judge, which ſhall 
be more particularly made out in the ſequel 
of this diſcourſe, when I come to take a more 
particular notice of the office of the Maſter 
of the Rolls, and of the as done by him in 
this court. 


(24) 


CHAP. 1. 


That the Ld Chancellor is the foe 
Judge of Equity, mn the Court of 


| alle 


HE col of Chancery 6 oi 
of Equity, procee ecundum æquum 
F. bonum, 3 — according to the rules 
and order of law, is recent, and modern, in 
reſpect of the law-fide, and is nor, like thin; 
immemorial or beyond time of memory. 
Our ancient writers, as Bracton, Briton, 
F leta, mention nothing of this court of equi- 
ty, neither indeed could they, becauſe it was 
then not in being. 
At what time ſoever the bone: ann EX 
ed power was adjoined to the or- 
Dower of the court of Chancery, it 
ice imagin'd, that it ſo far alter'd the 
court, as to >" i the Judge of the court, 
or to introduce a new one; but he who was 
]udge of the court, whilſt it was a court of 
law, remain'd the Judge ſtill, when ir came 
to be a court of Equity. 
The addition of matters Jo” equity, 4 
. the annexing a new COgnizance and juriſdic- 
| tion to the court, did not eſtroy, or change 
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( 
the frame or conſtitution of the court; but 
he who was the ole Judge, whilft ie was a 
court of law only, continued fo ſtill, when 
equiry Wis aue te K. 

The reaſon and the nature of the thing 
prove this, and the fubſequent facts ſhew i it 


accordingly. 
To make this plain and. eaſy, I al briefly, 


as far as the —— and obſcurity of the 


into the riſe and 
, in the court 
of Chancery; when, and ,0W it firſt came 
into the coutt, and to whom it was com- 
mitted when it did come in. 

The adminiſtration 6f juſtice in this Realm, 
was the * pretogative of the King, who 
was ſworn at his cotoriation, to deliver to 
his ſubjects æquam G rectam Juſtitiam; this 
was impoſſible for him to do in perſon, 
therefore of neceſſity he delegated it by ſe- 
veral portions, to miniſters and officers deput- 
ed under him, whom he eircumſcrib'd within 
the limits of poſitive laws; whence by de- 
grees ſtanding courts of juſtice were form d, 
who in the King's name, and by his autho- 
rity, diſpens d juſtice to the people accord- 
ing to an eſtabliſh'd law and order ; bur in- 
aſmuch as poſitive laws muſt in their nature 


matter will 


conſiſt of general inſtitutions, there were, of 


MH vatiety of particular caſes till | hap- 


v. Bratton 108. diverſity of eoutts. 1. Maddox hiſt. 
ade 61. Sp. Goff. verbo Caticellardta 8 
pening, 
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pening, wherein no proper or adequate re- 
medy could be given, by the ordinary courts 
of juſtice, proceeding according to poſitive 
law; and many times the rigour of the law 
might i in particular caſes be oppreſſion and in- 


juſtice: therefore to ſupply the want, and cor- 


rect the rigour of the poſitive eſtabliſhed law, 
recourſe was had to the King, the fountain of 
Juſtice, to obtain relief in ach caſes, and in 
ſuch manner, as ſhould. Spear: to him to be 
reaſonable and juſt. 
The » method of applications. * relief 
in theſe caſes, was by bills or petitions to the 
King, ſomeririies in Parliament, ſometimes out 
of Parlament, commonly directed to him and 
his Couficil, and the che. them, was not 
eſteemed 4 matter of right, ut of grace and 
favour. - | 

When a Parliament met there were uſu- 
ally Petitions of all ſorts and kinds preferr d 
to the King, and the diſtinguſhing of theſe 
petitions; and giving proper anſwers to them, 
ocemioned a weight and load of buſineſs, elpeci- 


. ally when Parliaments fat but a few days; and 


therefore . to remedy it, an er was 


2 $ 5 . 
o 4 3 % 
3 made 
Eh I: 
 _ 4 


* Foverit deflaez & diſturbez a grant greivance de eus e de la curt, 
Par la multitudine des petitions, łe ſunt botez devant le Roy, | 


1 de queus, le plus porreignt cſtte Epleyter par Chancellcr, e 


par Juſtices, *Purves eſt kezutz es petitions, ke tuchent le ſel | 
e eus ke tuchent, le Eſcheker 
nent al Eſcheker, e eus ke tuchent Juſtices, v ley de terre 


veyneny | 


= 
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( 27 ) 
made Anno 8 E. 1. which is in Ryleys Placita 
Parliamentaria, pag. 442. wherein it is reci- 
red, that the people who came to parliament, 
were often delay'd and diſturb d, to the great 
grievance of them, and of the court, by the 
multitude of petitions laid before the King, 
the greateſt part whereof might be diſpateh d 
by the Chancellor, and by the Fuſtices ; there- 
fore it is provided that all the petitions which 
concern the ſeal, ſhall come firſt to the Chan- 
cellor ; and thoſe which touch the Exchequer, 
to the Exchequer ; and thoſe which concern the 
Fuſtices, and the law of the land, to the Fuſ- 
tices ; and thoſe which concern the Fews, to 
the Fuſtices for the Jews; and if the affairs 
are ſo great, or if they are of Grace, that the 
Chancellor, and others, cannot do it without 


the King, then they ſhall bring them with 


their own hands before the King, to know his 
pleaſure ; ſo that no petitions ſhall come before 
the King, and his Council, but by the hands 
of the ſaid Chancellor, and other chief mini- 
fters ; ſo that the King and his Council may, 
without the load of other buſineſs, attend the 


veynent a Juſtices a ceus ke tuchent, jeury veynent a Juſtices 
de la juerie. Et fi le beſoignes ſeent /i granz v ſi de grace ke 
le Chanceller e ces autres ne le puſſent, faire ſans le Roy, dunk 
il les porterunt par leur meins demeine devant le rey, pur 

faver ent, {a volente. Enſi qe nul petition ne veigne devant 
{ Roy e ſon conſeil, fors par le mains des avantditz Chanceller, 
& les auter Chief Miniſtres. Enſi qe le Rey e fun conſail puſ- 


ſent ſans charge de autre buſoingnes, entendre a groſſes bu- 


ſoinges de fun reaume e de ſes forreines terres. Claus Anno 


8 E. 1. m. 6. dorio m cæd. Ry. pla. Parl. 442. 
| great 
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r 
great buſmeſs of his Realm, and of other fo- 
reign conmries. And a ſubſequent regulati- 
on was made, about ſorting theſe petitions 
into ſeveral bundles, Anno 21 E. 1. as may 


be ſeen in the fame d book. 


But that which J cite this for, is to ſhew, 
that in the time of E. 1. matters of grace 
were only determinable by the King, or by 
fich as he appointed, and not in any form'd 


or eſtablifh'd court of Equity; and therefore 


the ſtatute Anno 28. of the ſame King, 
which enacts, that the Chancellor, and juſ- 
tices of the King's Bench, ſhall follow the 
King, fo that he may have always near him, 
wiſe men in the law, able duly to order all 
ſuch matters, as ſhall come unto the court, at 
all rimes when need ſhall require, doth not, 


as Sir * Edward Coke truly obſerves, ſuppoſe 


that the Chancellor at that time held a 
court of Equity, or that he attended on the 
King, to decide matters in Equity. 2 
do not ſind any traces of a court of Equity in 
Chancery in the time of Edward the Fend, 
It ſeems to me that the Equity ſide of the 
court of Chancery began in the time of King 
Edward the third. N 
Doctor * Brady writes that the Chancellor 


| had no caiſes pleaded before him till the time 
F Edward the third, and that there arc no 


* Ry7. Placit Par]. 439- * 2 Inſt. 352. 
Hiſt. of Engl. 153. 1 Lev. 241. Fs 


2 decrees 


10755 to be found in. Chancery before the 
CV „„ | 
Mr. 8 Lambard thinks, that when the 
courts of Chancery, and King's Bench, ceas d 
to be ambulatory, and became ſettled caurts 
in a certain place (which was the 4 of E. z.) 
that then the King committed to his Chan- 
cellor, together with the charge of the Great 
pre- eminence of juriſdictian, in civil cauſes, 
as well for amendment, as fun ſupply. of the 
member that in our Reports of camman law, 
there is any frequent mention of cauſes uſu- 
ally drawn before the Chancellor for. 'help. in 
Equity; but only from the time of King H. 
the 4. in whoſe days, by reaſon of theſe- in- 
teſtine troubles, feaffinents to uſes did either 
brſt begin, or elſe, did firſt grow common, 
and familiar. ; for remedy, in which, caſes 
of uſes, the Chancery Court was then fled 

unto, as the only altar of help and refuge. 

It will be needleſs to tire the reader with 
any other authorities or opinions of learned 
men on this head, ſeeing it is unqueſtionably 
certain from the rolls of Parliament, in the 
time of Richard the ſecond, and other pub- 
lick Acts, that the Chancellor had then ju- 
riſdiction in matters of Equity, and it could 
not then have been carry d to ſuch height, 


| 5 Archaion, 62, 63. Ny . ibid. 67 2 68. Dugg. 37. 
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it had not had ſome beginnings or continuance 


diction of Equity was not before the 22 Ed. 
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& greeting. Foralmuch as we are greatly and 


before us, from hencefor 


: Co). 
as to occaſion complaints in Parliament, if 


A 5 8 
J will not ſay that the Chancellor's juriſ- 


3. there are ſome intimations in books as if 
it was earlier in that reign, but the moſt pro- 
bable time I can fix upon, for any thing 
that looks like an eſtabliſhment, is the 22 Mc 


E. z. and moſt probably the Chancellor's ju- Wll « 


riſdiction in Equity, took its publick autho- if 
ritative commencement from the Writ or 
Proclamation, which I have tranſcribed from Ml . 
the original words on the Roll, and is in 
Engliſi thus. FFF 
© The + King to the ſheriffs of London 


« daily buſied in various affairs concerning 
us and the ſtate of our realm of England? 
« We will, That whatſoever buſineſs, rela- 
« ting as well to the common law of our 
« kingdom, as our ſpecial grate cognigable . 
nce 3 be proſecuted W- 
* as followeth, viz. The common law buſi- 
c neſs, before the Archbiſhop of Canterbury . 
« ele, our Chancellor, by him to be dif- 
<« patch'd; and the other matters grantable WI. 
: 1 | cc by . 


. ö 0 6. 

« Rex vicecomit” London ſalutem. Quia circa diverſa ; 

„ negotia nos & ſtatum regni noſtri Angl. concernentia ſu- c 

e mus indies multipliciter occupati, volumus quod gue /ibet ne- 7 
< gotia tam cofummunem legem regni noſtri Angl. quam gratiam « 
noſtram ſpecialem concernentia penes noſmetipſos habens ex- Wc 


BS nunc proſequend' eadem negotia, videlicet. negoti aad communem 
em penes venerab' virum ele Cantuar conſirmat“ Can- 


6319 Bs 
« by our ſpecial grace, be proſecuted before our l 
« ſaid Chancellor, or our well beloved Clerk, 1 
the keeper of the Privy ſeal, ſo that they, | 1 
or one of them, tranſmit to us ſuch peti- | 
j «© tions of buſineſs, which without conſult- 
{© ing us they cannot determine, together 
8 
2 


A 


% with their advice thereupon, without any 1 

c further proſecution to be hadbefore us for the 
* ſame; that upon inſpection thereof, we may 
4“ further ſi onifec to the aforeſaid Chancellor or 
Keeper, our. will .and.' pleaſure therein; 
L and that none other do for the future 
purſue ſuch kind of buſineſs before us, We 
© command you immediately, upon ſight hereof, 
to make proclamation of the premiſes, &c. 

} This referring matters of. Grace to the 
Chancellor, ſeems to have laid the foundati- 
5 
2 


on of Equity in the court of Chancery, as 
the reference to the Keeper of the Privy” 
ſeal, did probably lay the foundation of that 
Court, which was afterwards. called the 


te cellarium noſtrum per ipſum expediend. Et alia negotia de 
* gratia noſtra concedenda penes eundem cancellarium ſeu 
« diletum. clericum noſtrum Cuſtodem ſigilli noſtri privati 
** proſequantur. Ita quod ipſi vel unus eorum petitiones, nego- 
tiorum quz per eos nobis inconſultis expediri non pote- 
runt, una cum adviſamentis ſuis inde ad nos tranſmittant 
vel tranſmittat, ab/zue alia proſecutione penes nos inde 
e faciend* ut his inſpectis ulterius præfato Cancellario, ſeu 


0m — ——i— ä ÜAͤmẽ' DAU — — —„-—— 


C Cuſtodi inde ſignificemus velle noſtrum, & quod nullus - 
7 « alias hujuſmoai negotia penes noſmeti pſos de cœtero proſequarr © + 
5 4 tur, vobis præcipimus quod ſtatim viſis præſentibus præmiſſa 


omnia & ſingula in civitate prædicta in locis ubi expediri 
videritis publice proclamari, faciatis in forma prædicta, & - 
hoc nullatenus omittatis. Teſte Rege apud Langley 13. die = © 


«c 
44 


* 


A 


* Januarij, Anno regni ſui 22 E. 3. Clauſ. p. 2. n. 2. inn 
dorſo per ipſum Regem. _ 2 


4 


(2 5 
Court of Requeſts ; but my. preſent buſineſs 


& common law. e 
They R. 2. the Commons pray, that at 
the ſuit of the party, or any ſuggeſtions, 
none of the King's ſubjects be made to come 
« by Writs, quibuſdam certis de cauſis, or any IM | 
4 ther {ſuch Writs before the Chancellor, or 
„the King's counſel, to anſwer in any 
% manner Where recovery is to be had by 
* common law, except in Writs. of Scire Hu: 
* (14s. grounded on common law or ſtatute; 
on pain of one hundred pounds to the Chan- 

; 6c: cellor. | e 5 | | 
“The 13 R. 2. The Commons pray, that 
neither the Chancellor, nor the King's 
counſel, after the Parliament ended, make 
any ordinance againſt the common law, 
* Rot. Parl. Anno 2 R. 2. 7 R. 2. 1 Roe. | 
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| 46. 1 H. 6. Ne. 41. v. Rolls * 370. printed 


(33) | 
* or antient cuſtoms of the land; or ſtatutes 
4 made formerly or in this preſent Parlia- 

* ment, but that the common law run to all 
* the people univerſally. 

I do not find that the Commons got any 
thing by their Peritions ; beſides, an Act of 
Parliament 13 R. 2. c. 6. which reciting thar 

ple were * compelt'd to come before the 

King's Council, or in che Chancery, by Wries 

nded upon untrue ſuggeſtions, enacts, 
« That the Chancellor for the time being 


« 2 * after fer ſuch be duly 4% Hue 


untrue, ſhall have power to 
« award 4 nl ordain — —_ to his 

* cretion, to him which is ſo unduly trou- 
<* bled as afareſ _ x - 

Theſe inſtances and efforts againſt the 
growing power of courts of Equity, and eſ- 
pecially of Chancery, were. renew'd by che 
Commons in the! reigns of H. 4. H. 5. and 


H. 6, as by the Parliament Rolls may be ſeen; 


but however, this might check as growth 
of it for a time, yet at length it got the bet- 
ter of alf oppoſition, and I do not find any 
inſtances againſt it by the Commons, after the 
firſt of H. 6. but on the contrary, what was 


done by the Parliament in the firſt year of 


his reign, confirm'd and eſtabliſh'd that pow- 
er; for Henry the 6th being then a child, 
Thomas Biſhop of Durham was made Chan- 


12H. 4. rot. Parl. No. 97. 4 H. 4. No. 78. 3 H. 5. N“ 


cellor, 


\ 


(34) 


cellor, by the advice 2 aſſent of Parliament, 
and thereon a Parcnt was made to him of 


the office of Chancellor, whereby the King, | 
by the advice and aſſent of Parliament, =| 


grants to him all, and all manner of autho- 


rity and power, to do and execute vice, 10. 


mine & loco noftris, in the K- ing's ſtead, name 
and place, all and every thing and chings 
which by law or cuſtom belong 10 the office of 
Chancellor of England, or i any time have 
accuſtomed to belong thereunto, with a com. 
A 70 all his 12 ects to obey and aſſift the 
Chancellor in all things in the exercife uf his 
— ONE 
From this time the rio of Equity 
went on ſmoothly in the court of Chancery, 
and, as Sir Edward Coke obſerves n, increas d 
while John Kemp, Biſhop of 16 ork, and Car- 
dinal, was Lord Chancellor in the 28 of H. 6. 
but increas d moſt of all under Cardinal ul. 
fey, who was made Lord Chancellor 8 H. 8. 
and continued fo till 21 H. 8. 
In the authorities before cited, to make 
out this brief account of ok origi inal of this 
court of Equity, the reader m W 8 ſee that 
the Chancellor is the dl x rſon ſuppos d to be 
the Judge of the court, If in thoſe days, and 


afterwards, it was the receiy'd opinion, that 


pO doin g in matters of equity was per- 


10 


= Rym. Fad. 6m. P- 259- = » In. 353. 


ro the Chancellor, and that he alone, 


— 


een  hopes fans. tend ff 


1 | 
in theſe matters, ated as in the aforeſaid pa- 
tent of 1 H. 6. vice, nomine & loco of the 
King: and this will mg appear from 
hence, that tho the Keeper of the Great Seal 
had in himſelf the Chancellor's judicial pow- 
er in law, by being Keeper of the Great Seal, 

yet till the Act of Parliament of 5 El;z. c. 18. 
he was not generally taken to have the judicial 
power of equity without a particular grant 
from the Crown for that purpoſe : and if the 
Keeper of the Great Seal had not juriſdiction 
in Equity, virtute officij, but only by parti- 
cular Grant or C ation much leſs can the 
Maſter of the Rolls, or any other officer, have 
TW it otherwiſe. 
* Before the juriſdiction of Equity was fully 
d eſtabliſtrd in this court, when the Great Seal 


— 


1 


was deliver d to the cuſtody of another in 
7 the abſence or vacancy of the Chancellor, it 
8 was, according to my obſervation, only to 


ſeal, and to do other matters relating there- 
mM , as the ® 12 H. 4. when the Chancellor 
oy being variouſly employd, that for a certain 

time he could not attend ſealing, the Great 
F Seal was deliver'd to the cuſtody of Fohn Ma- 
if kering, Keeper of the Rolls, ro ſeal and do 
other matters relating to that office or duty.--- 
1H Bur after the firſt of H. 6. when this Equity 
court came in effect to have the ſanction of 
ne Parliament, as is before related, we find in 


® Rym. v. 8. p. 694. 


C 2 ſuch 


fach caſes another form of delivering the cu- 
In the 11th of this reign of H. 6. the Bi- 
ſhop of Bath, Chancellor, being to go to 
Calais about the King's affairs, the Grear Scal, 
during his abſence, was delivered by him to 
Wi | John Frank, Clerk, Keeper of the Rolls, by Ml 7: 
i 5 virtue of a v Writ directed to the Maſter of 

| 

| 


QA BU wy 6 mi 


the Rolls, wherein the King recites, that the 
Chancellor was to go to Calais about the 

publick buſineſs; bat we willing that juſtice, 
i aud execution of the laws, cuſtoms, or ſtatutes, 
| | of our —_ ſhould not be 
! thereby retarded, but rather in the mean time 
© full juſtice ſhould be done to every one willing 
| fo fue in our Chancery, have willed and com- 
= 2 our Chancellor wen our Great 
[ eal, for the time of ſuch his abſence, into) 
N 5 be kept 2 return, to hs; add 
that you in his abſence may occupy that Seal, 
end may do and execute the matters of juſtice, 
and the courſe of our Chancery, as is fitting: 
and therefore we command you, that you re- 
ceive our Seal from the Chancellor, and in the il ce 
mean time occupy it to that uſe, and to do other th 
the . in the form aforeſaid, and to re- ¶ to 
deliver the ſaid Seal to onr Chancellor upon his m- 
return. W 96 8 —_— 

P Bears April, a £ 8. ſhop was al ſen 
about five _ IS * 50 0 A e and — : * 


the Keeper of the Rolls re-deliver'd the Seal to the ſaid Lord 
Chancellor, Clauſ. anno 11 H. 6. m. 12. dorſo. Rym. Ford. ll © 


10. Tom. 549. | 
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Anno 4 3 E. 4. 1463. the Biſhop of Ex- 
eter, Chancellor, being to go beyond ſea a- 
bout publick affairs, the Great Seal, during his 
abſence, was committed to Robert Kirkham, 
Keeper of the Rolls, with the ſame ſpecial 
authorities and powers, and almoſt in the ſame 
words, mutatis mutandis, as the Great Seal in 

the preceding reign was deliver d toJohn Frank. 
he Great Seal was taken from the Arch - 
biſhop of Jork, Chancellor, the 8th of June 
7 E. 4. and the next day was deliver d to 
Robert Kirkham, Keeper of the Rolls, to 
ſeal: And over. the King willd ther and 
thanne, that all manere matters to be examined 
and difſeuſsd in his court of Chancery, ſhould 
he directed and determined according to equity 
aud conſcience, and to the old cours and lau. 


| dable cuſtome of the ſame court : ſo that if in 


uch matters any difficulty or queſtion in 
i low h by X: e . 
the advice and counſe ome of t ing s 
Fuſtices, ſo that right and juſtice may be duly 
adminiſter d to every man. 7% 
Upon the ſurrender of the office of Chan- 
cellor, by Sir Thomas More, 20 May, 24 H. 8. 
the King committed the cuſtody of the Seal 


| to Thomas Audley s, and declared and com- 


manded him to be calbd Lord Keeper of the 


King's Great Seal, and to do and execute all 


nd to the ſame Robert Kirkham. 7 Rym. ibid. 578. 


: Rym. 14 Tom. 434, 435. 
; DS - and 


2 Rym. Tom. 11. 506. & p. 515. 4 commiſſn of the like 


. 
and every thing in the court of Chancery, 
Star-chamber, and Council, as the Chancellor 
of England was wont to do and execute. © 
The 26 Fan. afterwards, the King re- 
ceivd the Great Seal from the ſaid Thomas 
Audley, and then made him his Chancellor 
of England, and delivered back again tohim 
the Great Seal; * bur then there is no ſuch 
particular power given to him as when he was 
made Kee 
The ſaid Thomas Lord 4 udley, Lord Chan- 
cellor, being ſick and languiſhing, the Kin 
did not take from him the Chanedliorſhip, br 
received from him the Great Seal, and 22 of 
April, 36 H. 8. committed it to Thomas 
Lord Wriothefly, © to keep and exerciſe during 
the infirmity of the Void Lord Chancellor, 
with authority of doing and exerciſmg all and 
ſingular matters which the Lord Chancellor 
of England by virtue of his office might do, 
and execute. But Audley ſoon "after dying, 
Mriotheſſey was made Chancellor the third 
of Ma) following, when there is only a ge- 
neral conſtitution of him as Chancellor, and 
a delivery of the Seal to him as ſuch. 
The ſaid Thomas Lord Wriotheſtey ceaſed 
to be Chancellor the 6th. of March, 1 E. 6. 
and * William Poulet, Lord St. John, was 
made Lord Keeper the 7th of March, 1 E. 6. 
and fo continued to the 23d of October fol- 


jowing ; but he had a ſpecial authority gran- 


* Rym. Tom. 14. fo. 446. * Rym. 1 Tom. fo. 20- 
E Pat, de Anno 1 E. 6. Rn — | req 


(39). 


„dea to him, to hear, examine and determine 
cauſes, matters, and ſuits, in Chancery, like 
as the Chancellor of England for the time be. 
ing theretofore,: had us d, done, and practisd. 

Rich, Goodrict, Gardiner; nd Heath, who 
ſucceſſively | came after S. John, were all 
Chancellor. 

Sir Nicholas Bacon, 5 ſacceeded Heath, 
was made Keeper of the Great Scal 22 De- 
cember, 1 Eliz. and by the following Patent 
teſted the 14 April, 1 Elix. it ſeems, that ar 
S the taking of the Seal, he had omitted to take 
ray ſpecial Grant from the Queen to hear 
cauſes in the Chancery; the Grant itſelf will 
ſhew what it was taken for; and therefore I 
have tranſcribed it from the Roll, and i is as 
tollows, 
© Elizabeth, by the grace of God, Gr. 
To all and ſingular our ſubjects greeting. 

" Where we of our ſpecial grace have de- 

ted and aflign'd our truſty and well- 

© beloved Counſellor, Nicholas Bacon, Knt. 
© tobe Keeper of our Great Seal. Know that 

* we, by theſe preſents, do give full power 
2 and authority to the ſame Nicholas Bacon, 
© aswwell to hear, examine, and determine, all 

* caules, offences, contempts, and matters, 
*:of whatſoever kind or nature they be of, 


© OO „ foes - nog © S Qaw ? VS G 


an e do and uſe himſelf in every thing and + 
with our faid Seal, in as large and 
: . amps manner as our Chancelhr of England 
« e do. And chat he ſhall have the ſame 
3 4 e power 


— 
* 


> 


a 2 


(40) 
power and authority in every behalf wich. 
« ing the: premiſes; as if 3 were-pur Cban- 
* cellor. And further, we grant, for us, 
5 our heirs. and ſucceſſors, that all acts and 
things done, or finffer' d to bei done, bythe 
C ſaid Nicholas, at any time ſince the commit- 
« ting of the cuſtody of the ſaid. Seal 10 his 
hands, ſhall be as gond and effectuul, to All 
© intents and purpoſes, as if he had been Chan- 


any ſuch act᷑ or thing ; or that he, his heirs, 
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able or anſwerable. for any ſauch.a&-or 
& thing; and that theſe our ries Parents 
-< ſhall be to him ſufficient: warrant for the 
4 i In u witneſs — Ot. Wit- 
neſs the Queen at Weſtminſter, the xiii 
4 f — . ipſam 54 
This Grant ſhews, this grave and prudent 
Tout Keeper did not imagine that he had 
N Power, by- virtue of that office, to determine 
all in Chancery as the Chancellor, 
without a particular Grant from the Crown 
to that purpoſe: and having determined ſome 
without ſuch authority, he did not 2 are 
muſt be good, 2 the pr e of 
fellow ſubjects ees, or — 
Zhe — — of { be Jaw 2 apply'd to him for 
Such decrees,” or becauſe certain/paliticalincon- 
{6 1 voeniencies would follow; but he applied himſelf 
[f/f | to legal and pr oper remedies; he firſt procured 
[* | | .the Queen's — to make them good, © and 
ll 1 Rot. pat. 1 Z/iz. 7 3, m. 30. dorſo. after- 
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te cellor at the time of doing or ſuſßering of 


or executors, ſhall in no wiſe: be impeach- 
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( 41 ) 
afterwards the ſtatute of the 5th of the Queen, 
c. 18, was made, to declare the common law 
ſo to be, that the Keeper of the Great Seal of 
England of right hath the fame juriſdiction, ex- 
ecution of laws, and all other cuſtoms, as of 
right belongeth to the office of Lord Chan- 
cellor of England. for the time being: upon 
which Sir Henry Spelman writes, That for 

the benefit of that moſt wiſe Counſellor Sir 
Nicholas Bacon, it was declar'd by this law 
that the authority of the Keeper of the Great 
Seal and of the Chancellor was the ſame. 
It appears by the preamble of this law, 
that before the making of it ſome doubt was 
rien, whether the like juriſdiction and power 
did belong to the office of Lord Keeper, as 
to the office of Lord Chancellor; and if the 
law in this particular had not before this 
time been taken to be doubtful, the ſaid Act 
of Parliament, as well as the ſaid Grant or Par- 
don of the Queen's to Sir Nicholas Bacon, 
wou d both of them have been uſeleſs, and 
to no purpoſe: and it is obſervable, that this 
Act of 5 Eliz. c. 18. which declared the 
common law to be, that the Keeper of the 
Great Seal had the fame juriſdiction as the 
Chancellor, was not apprehended to extend 
to Commiſſioners for the cuſtody of the Great 
Seal, It is well known, that after the ma- 
* the ſaid Act, the cuſtody of the Great 
Seal was ſeveral times in commiſſion, but ex- 

” Spelm. Gloſl. verbo Cancellrin s.. 
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_ _-- 
cepting what was done in the time of the 
civil wars under ordinances and acts of thoſe 
times, ſuch Commiſſioners never exercis d any 
act of judicature that I can find, till the Re- 
volution, when the Act of Parliament was 
made, 1 W. & M. c. 21. intituled, An Act 
or enabling Lords Commiſſioners for the cu- 
ſtody of the Great Seal, to execute the office of ill © 
Lord Chancellor, or Lord Keeper of the Great m 
Seal. Which recites, that the King and 
Queen had thought fit that the office of the 
Lord Chancellor or Lord Keeper of the Great 
Seal of England, ſhould be executed by Com- 
miſſioners appointed for the ſame, under the 
Great Seal of England,; and that ſeveral au- 
thorities, juriſdictions and powers, were by 
ſeyeral Acts of Parliament, and otherwiſe, ve- 
ſted and placed in the Lord Chancellor or 


Lord Keeper-for the time being; and there- v 
fore, for preventing of all doubts and queſtions I © 
that might ariſe, whether all or any of theſe t 
authorities, juriſdiftions and powers, might be Ml 7 
exercird by ſuch Commiſſroness, it is enacted, ff 
by the ſaid Act, that ſuch Commiſſioners might Wl © 
uſe and exerciſe, at all times, according to Ml © 
their commiſſions, as of right belonging to 
the Lords Commiſſioners of the Great Seal of b 
England, the like offices, authorities, juriſ- Ml 
diction, execution of laws, and all other cu- Ml * 
ſtoms, privileges, emoluments and advantages, Ml © 
which the Lord Chancellor or Lord Keeper b 


for the time being, of right ought * 
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either of their {aid offices, or otherwiſe ho-w- 


ſoever, to all intents and purpoſes, as if the 
ſaid Lords Commiſſioners for the time being 
were Lord Chancellor or Lord Keeper of the 
Great Seal of England. n 

If the Commiſſioners had had all the pow- 
er of the Chancellor by virtue of their com- 
miſſion or office, what need had there been 
of this Act of Parliament? but this Act, and 
that of the 5 of Eliz. c. 18. and thoſe ſeve- 
ral ſpecial Grants made before the ſaid 5 Eliꝝ. 
to the Keepers of the Great Seal, to exerciſe 
the ſame juriſdiction as the Chancellors, do 
plainly ſhew, that heretofore the law was 
not generally taken to be, that the authority 


of the Chancellor and the Keeper was the 
ſame; and as to the point of judicature, it 


was generally apprehended to be perſonal ta 
the Chancellor, and not of right to belong 
to: the Lord Keeper, by virtue of his office. 
And if the Keeper was excluded withour a 
ſpecial grant or commiſſion from the Crown, 
a multo fortiori muſt the Maſter of the Rolls 
or any other officer have been fo too. 
Another reaſon to prove the Chancellor to 
be ſole Judge in Equity, is, that all Bills for re- 


lief in Equity are directed and addreſs d to 


him; the requeſt and application is to him 
only, to grant ſuch relief as to him ſhall ſeem 


| moſt meet The addreſs or direction of the 


bill is To che right honourable—-Lord 


= 2. 
high Chancellor of Great Britain. The 
beginning of the bill is humbly complain- 
ing, ſheweth unto your Lordſhip, your orator. 
--—-- The whole complaint, in the progreſs 


of the bill, is to him only; the relief is prayd 


of him, and to the end the complainant may 
have the relief ſought for. The concluſion 
of the bill is, may it pleaſe your Lordſhip to 
grant unto your orator, his Majeſty's maſt gra- 
cious writ of Subpæna, to be directed to the de- 
fendant, thereby commanding him at a certain 
day, and under a certain pain thereby to be li- 
_ muted, perſonally to be and appear before hour 
Lordſhip. 


No man can be both judge and ſuitor, | 


and therefore if the Chancellor be a ſuitor, 


he muſt direct his bill 0 the. King's moſe 


excellent Majeſty in his high-court of Chan- 
cery : but all other perſons muſt direct their 
bills to the Chancellor, not excepting the 
| Maſter of the Rolls himſelf: of which, to 


mention but one inſtance-—-- In the bundle of | 


Chancery parchments in the Tawer---there 
is a bill by Moreton, Kceper of the Rolls, di- 
rected to the right reverend father in God, 
Robert, Biſhop of Bath and Wells, which 
begins humbly beſeecheth your good Lord- 
ſhip, your fervant and orator John Moreton, 
clerk, Keeper of the Rolls .of the Chancery 


of our ſovereign Lord the King ; and con- 


cludes with the prayer of a Subpœna to _ 


Chancellor, even all cauſes heard at the Rolls, 


(45 L 
pel the party wo appear before his Lordſhip i in 


bh King's Chancery. 
In the vacancy of a Sanin becauſe 


chere is then no one to act vice, r 


loco of the King, all the bills are directed to 
the King's moſt excellent Majeſty in his high 
court of Chancery, and relief is pray d from 
him; but there is no ſuch thing as directing 
bills to the Maſter of the Rolls, or paying 
proceſs and relief of him. 

The author of the diſcourſe, p. 63. doth 
indeed affirm, that bills in Chancery have 
anciently been directed to the Maſter of the 
Rolls, praying po and relief; but this 
will appear to be a very great miſtake, and 
ſhall be fewn ſo to be in the che Ec chapter of 
this diſcourſe ; for which place, that I might 
now lay my thoughts bd the reader en- 
tire, I have reſerved the conſideration of this 
and other affirmations of the author. 

Another proof that the Chancellor is the 
ſole Judge on the Equity ſide of the court of 
Chancery, is, that as all bills are directed to 


him, ſo all judgments are given by him, ex- 


ce * in the vacancy of a Chanc ellor, or 
en he is a party in the ſuit. 


This is a matter of fact, and cannot be es | 
Inyd; it is not a judgment or decree of the 


Court till it be enrolPFd ; and it is well known, 
that in the enrollment it always is, that it is 
ordered, adjudg d, and decreed, by the Lord 


OT 


A 


"5 „„ 
or by the Maſter of the Rolls; are ſo en- 
rolbd, that it is ordered, adjudg d, and de- 

creed, by the Lord Chancellor. 
Ilßmhis is acknowledg'd by the author, in 

p. 122. who there owns, that tho the deeree 

is made by the Maſter of the Rolls, yet the 

Enrollment concludes, it is ordered, adjudg'd, 

and decreed, by the Lord Chancellor, and 

by the high and honourable court of Chan- 
cery, that, &c. But there indeed he endea- 
yours to prove, that this claufe doth not ſhew 
the authority of every fuch decree to come 
from the Chancellor ; and alledges ſeveral 

reaſons for the ſame, in p. 123, 124, 125, 

126. the validity whereof ſhall be hercafter 

particularly conſider'd, and will, without any 

great difficulty, be determined by the reader; 
in the mean time, it is ſufficient for the pre- 
ſent purpoſe, that it is an unconteſted fact, 
allow d by him, that all the decrees in Equi- 
ty, except made in a vacancy, or where the 

Chancellor is party, are enter d upon the Roll 

to be order d, adjudg d, and decreed, by the 

Lord Chancellor; To that as all bills in the 

time of vacancy are directed to the Chan- 

cellor, in like manner, all judgments, except 
in time of vacancy, or where the Chancellor 
is a party to the ſuit, are given by the Chan- 
cellor only: there is not any inſtance of any 
final abſolute judgment given to the contra- 
xy, or in any other manner. And therefore 

J think it is a ſelf- evident concluſion, char 

when 


| 


the inferior officers, who 


(47) 1 4p 
when there is a Chancellor, he is the 
ſole P in che Cone of Chan- 


I 18 OW) , woke; wo i. 
| Another f har) e 85 
Keeper 18 ſole Judge in Equity, 1. char 


ee a Chancellor or Keeper dies, 


be made, or which is 


The Chancellor is in PE Clan Vice, 


nomine ©: loco, in the ſtead, name a place 
of the King, to diſpenſe his Juſtice and Grace; 
- when there is a vacancy of the diſpenſer of 
his Juſtice and Grace, it then returns to his 
immediate direction, which is the reaſon that 
in all ſuch vacancies the bills are immediately 
directed To the Ki 9 's moſt excellent Majeſty, 


in his high court of Chancery. But the ex- 
erciſe of the judicial power ceaſeth till the 
King either makes a new Chancellor or Keep- 


er, or yeſts the like authority in Commil- 


ſioners, from whom, by ae n of law, 
in the exerciſe 


of the judicial power, may have the ſame 


authority of acting, as from a Chancellor or 


Keeper, when in being. 
This, I think, hath been 1 conſtant N. 


N perience, that after the death or removal of 
A a r been no judicial acts 


done 


/ 
! 


whole buſineſs of the Court ſtops, till a ole 
Chancellor or Keeper 
ftantamommt, till a commiſſion be granted for 
the exerciſcof rhe Bra" of the CARE 
or r 15 16 AN 
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to * Simon Bau, as Lands 


I wn . 8 . TY 2 _ 
+ 4 F Sat 9 * * 2 
! WM "oy. q A 

EIS e | 

1 * 2 3 


T, 85855 by "1 
Ley 5 4 


EY 


done in the Court till a new: Anger hath | 


been made, or a ſpecial 


ted. This was the.caſe on Lord i Somers 


with the Scal. He, as the; A 


„ P. 35. parted with the Seal 27 | 


Sir Nathan Wright till the 21 May follow- 
ing; and in the mean time, vig. the th of 
May, two Commiſſions paſs d the Seal, one 
for the cuſtody and uling of the-Seal, and the 


other to Sir John Trevor, the then Maſter of 
the Rolls, Judges and Ma 


aſters to hear and 
determine 8 but till ſuch Commiſſion 


was paſt, $ ohn Trevor did not do o one 


judicial act as er of the Rolls. 
If the Maſter of the Rolls was a ke of 


the Court by the right of his office, what 


need was Fx of any Commiſſion. at all: 


Might not the Maſter of the Rolls have con- 
tinued to act for a few days without Com- 


miſſion? But this ſhews that the Author's 
ſuppos d inherent ri ght of this office was not 
then conſider d. 


The 9 Ame, 25 September, Anno. 1710, 


Lord *Conper farrender'd che Seal, and the 


next day the Great Seal was deliver d, for cuſ- 
tody and ule, to Sir Thomas Trevor, Chief 
Tullice of the Common Pleas, Juſtice Tracy, 


and-Fohn S$croop, Eſq; where it remain d till 


the 19 October, 1710. when it was deliver d 


, * 
- 
"« 
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(49) 
the mean time, 472. the 6th of October, 4 
commiſſion iſſued to the Mafter of the Rolls, 
Judges and Maſters in Chancery, to hear and 
determine cauſes, under which the Maſter of 
the Rolls acted; but it doth not appear that 
the Maſter of the Rolls far after the ſaid 25 
September, until after the ſaid 6 October. 
On the 15 April, anno 1718. Lord Cow- 
per ſurrender d the Seals a fecond time, the 
18 April the Seals were deliver d for cuſtody 
and uſe, to chree Judges; che 21 April a 
commiſſion paſs'd to Sir Fofeph ache the 
Maſter of the Rolls, Judges and Maſters, to 
hear and determine cauſes in Chancery; and 
it don't appear by the books that there was 
any fitting by the Maſter of the Rolls after 
the 15 April, till after the 21 2 
This modern practice is founded upon an- 
tient preſidents: there are two Maſters of the 
Rolls of great reputation, who acted in che 
fame manner, viz. Sir Nicholas Hare, and 
Sir Gilbert Gerrard : when Stephen Gardiner, 
Biſhop of Wincheſter, Lord Chancellor, died, 
the Great Seal was taken into che Queens 
hands and cuſtody, who kept it till a new 
Chancellor was made; only 14 Nov. 2 & 3 
Ph. & Ma. anno 1555. authority was given 
under the Great Seal to Sir Nichalas Have, 
the Maſter of the Rolls, that whenever the 
Queen ſhou'd deliver ro him the Great Seal, 
he ſhou'd ſeal all ſuch patents, writs, &c. ac- 
cuſtomably ſeabd with rhe Great Seal, in ſuch 
re . manner 
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(50) 
manner as the Chancellor of Eng land for the 
time being might do, by virtue of his off 
But the day before, 242. the * 13 November, 
the Queen aſlign'd-Sir Nicholas Hare Maſter 
of the Rolls, 10 hear and determine all mat: 
ters, ſuits and debates, in Chancery, and to ex- 
ecute all manner of: cauſes and matters of juſ 
tice, in the ſaid court, after the courſe of the 
Chancery, in lile manner ds the. Chancellor of 
England migbt do. And the Queen after- 
wards determining this commiſſion; a like 
commiſſion was granted to the ſame Maſter 
of the Rolls, and two Maſters, or any two 
of them, whereof the Maſter of the Rolls 
to be one; which continued till Dr. Heath, 
the Archbiſhop of Tork, Was made Lord 


Chancellor. 


Ass to Sir Gilbert Gerrard, Sir Chrifopher 
Hatton, Lord Chancellor, died Saturday 20 
November, 1591. and Monday: 22 November | 
the Queen ſeabd a commiſſion to the Lord 
Treaſurer and other Lords, to ſeal all writs, 
proceſſes, grants, &c. us d to be ſeal'd: with 
the Great Seal; and the ſame day another 
commiſſion was ſeal d, directed to Sir Gilbert 
Gerrard, Maſter of the Rolls, and others, for 
2 and determining cauſes in Chan- 

ery, under which commiſſion he acted until] 


0 28 May following, when Sir Tow ri 
1200 Was made Lord Keeper, on 01/28 


* x « Rym. Vol. 1 15, P:426, 
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All this ſhews; that by. the death or re- 
l of the Chancellor, the exereiſe of all 
judicial power in the court ceaſeth, till there 
be a new Keeper or Chancellor, or che Crown 
provides er K it in a ſpecial and extraordinary 
way: and this cealing of the exereiſe of all 
judicial power in this manner, thews, that 
the Chancellor is che only judge. If the 
Maſter of the Rolls was a Jae h he wou d, 
r-. notwithſtanding the death or removal of the 
ce Chancellor, continue the exereiſe of his judi- 
er cal power, and not ſtay till anew Chancellor 
obe made, or he receive power from the Crown 
lis by ſpecial: commiſſion. ' There was no reaſon 
„ for che Crown to grant, or for Sir Nicholas 
d Hare to accept of 4 commiſſion ſolely to him- 
er 


ſelf, to hear cauſes in Chancery, if he cou'd 

bare done it by his own e without 
0 9 fuch commiſſion.” 
er In the ſequel of this divers chere will he 
rd occaſion on another account to mention a 
ts, great number of commiſſions, that within 
h WY theſe two hundred years laſt paſt have from 
er time to time been granted by the Crown to 
t hear cauſes in Chance during- the abſence 
or of the Chancellor, when there was a Chan- 
n- cellor in being; all theſe will» be ſo many 
ti proofs that the Chancellor is the ſole Judge 
4. of equity in this court, the tenor of them 
| being to authorize the Commiſſioners in the 

abſence f the Chancellor, to hear, examine 
| and determine, cauſes and matters, in Chan- 
1 Ws D 2 cery, 


— 


=_ — 
— . - — — —— wear * 
— —ͤ—̃ 22 3 my” umg. * 
p n _ n l 

— 


. 
— ch l — = — 
a — — — — 
* py r AE TIE Ong 1. tn IRE, 
— = £K * Yar 2% —— 4a 
% £ * 


dend forem, i. e. 


: : - x 
w — — ; " RY ENT" = ; . 
s CRY of Te SA e EEG RD br EE He ng es — 
= _ 4 4 b be LEY — = ed. , ** 1 


(52) 


cery, and that all and fingular their jud 
— 2 orders and — an be tant} 8. 
conſimilis valoris efcuriæ roboris & virruris 


ar ſi per pred dominum Cancellarium ac cn 


redliłi reddit [Foe red- 

— fas * Anu ti if thy 
efficacy, fer enp or inue,, as 

were given" by t| A Lord Chancellor and 

court of Chancery There is no f ir 

theſe commiſſions Morn of any other Judge'in equity 


Cantellarie noſtrz 


but the Chancellor or Keeper 3 the affiſtance | 


given by theſe commiſſions, is to him, and 
the Commiſſioners decrees are to be of equal 


force with his: no other Judge in equity can 
be ſuppos d by any one ohe mene teads 


theſe commiſſions. N 
To theſe reaſons may be added, the' opi- 


nions of lawyers and learned men, whoſe 


conſtant language is, that the Chancellor is 
the ſole Judge on the equiry tide of the court 


of Chancery. 


Sir Edward Coke writes, chat” che Lord 
Chincellor or Lord Keeper is ſole Fudge both 
in this court of equity, and in the cont con- 
cerning the common law ; but in caſes of 
weight and difficulty he doth afift himſelf 
-_ ſome of the Judges of the realm: and 
o greater exception can be taken hereunto, 
chan in — the Ky Steward of _— 


"Ihe 


689 {a mee ol | that. ee, 5 * 
into 4. 

ceties fo 4 word berawe. fo enſuaring,. hat. 
court of Fra WAS. bem nece far: aud ch 
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cery cauſe on the equity fide, it is chere 

vered to us, that in this court there is but one 

Judge, viz. the CH OODS Is . 
307 D 3 Sir 
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_ The ke its name from the 2 
callor-—- In / ras of f time much honorr and 

aut horit 7 75 2d. to the office of Chan- 

cellor, H frag Als of Parliament, eſpe- 

Eg, 125 


Was committed Lk the Decora r to judge ac- 
TOE. to. i, 775 1 and to moderate 
nag 160 pry” 


f the Ralls {$5398 3 15 court, 

2 agiſter Rotulorum, or Maſ- 

ter f 4a Rolls.---- amdens Britay' diſcourſe 

on che law courts of England, ult. Edi. 
5. by 5 ee = co: rye: err matt | 

ambard, i in bis Archaion, pak of 

no 8 Judge in equity but the Chancellor, 

and calls the court his court of Equity, p. 58. 


His court is ſaid to be always open, an and to 


have no record, becauſe his judgments be in 


his. own breaſt, not tyed to any precec 
records; neither doth. he. of any iſſue, be- 
cauſe he may examine both Parties and, Wit- 


neſſes upon Cath, p. 64. . Cl 
eee ＋7 8. p- 15. in a Chan- 


4 


kay, 
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laid Lord Elſinere, writes, that the 


F ng þ 


rieyous thati in he 


Sk * 5 2 cuſt 0 1 in 
aul wag = CES the aſſiſtance of Tag 
of other tribunals . INT A 
The treatiſe. on the finds alcrib d to 
the great and learned Fork Iſmere, cited 6 


the author of the Diſcourſe, ith * , the 4 


in this court is the Lord Chancellor 55. 
Sir Fohn Davis, a lawyer of gr car abili 5 
in the preface to his Reports add 9 to th 
reat Sea 
is the ſeal of the 3 that the Lord 


Chancellor is the ſole Judge in the high 


court of Chancery, where he hath. 1 
abſolutam, as well as delegatam, and ecides 


Kauſes by the rules of his Wn conſcience. 


But there is yet a greater opinic and 
that is of the whole Hoa of pure 
the accuſation or. impeachment of che! Lord 


Viſcount St. Albans, Chancellor of England, 
by the Houſe of Commons, was delivered 
E the Lords at a conference on the 19 
March, 1620. and the day aſter the Lord 

Treaſurer reported the conference to the 
Lords; at which conference, ſaith his Lord- 
ber was delivered the dere of the . 
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(55) 
mons, to inform their Lordſhips of the great 
abuſes of the courts of juſtice: the informa- 
tion was divided into three parts, 1. Of the 
perſons accus d. 2. OF che marker objefted 
againſt them. 3. Theit proof. The perſons 
are the Lord Chancellor of England, and the 
now Lord Billip of Landiff Peng chen tio 
Biſhop, but Dr. Held): the incomparable 
ood parts of the Lord Chancellor were 
biohl commended ; his place he holds mag- 
auc ch from whence bounty, juſtice and merry, 
were to be diſtributed, with which he was 
ſolely intruſted, whicher all great cauſes were 
drawn, and from whence no appeal lay for 
any injuſtice done, fave to the Parliament,---- 
Journal of the ' Houſe of Lords, March 20. 
The King then upon the Throne knew 
of no other Judge. bur the Chancellor; in 
a learned- ſpeech in the Star-chamber con- 
cerning the courts of juſtice, he faith, The 
Chancery is. only under the King. 
My. Chancellor will bear me witneſs I never 
gave him other warrant than to go on in 
Fi court, according to preſidents warran- 
ted by law in the times of the beſt go- 
verning Kings and moſt learned Chancellors--- 


"OW rd fas Re XD of? 
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Theſe were the limits I gave him, and beyond 
the fame he hath promisd me he will never 
20-—— Eng Famer the ft his Spoech in the 


Star chamber, printed anuo 1647. 
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lor or Keeper cannot ae Judge-in | 
equity, becauſe there are other perſons in the 
court. of Chancery at leaſt one, viz. the 
Maſter of the Rolls, ho have and do exer- 
ciſe judicial authority on the equity ſide in 
Chancery. And the author hath: given ma- 
ny- inſtances of the exerciſe of judicial autho- 
"iy by the Maſter of the Rolls, ;oncheequir 
ſide o the court of Chancery: -- 3 vd noms 
In anſwer hereuuto, I readily :comhar 
| the Maſter of the Rate; and allo the other 
Maſters in Chancery 
this day do exerciſe "judicial authority in the 
court of Chancery: But it is one thin 
exerciſe judicial authority in a court, 
other thing to be a Judge of that court, every 
officer of a court who aſſiſts and belps the 
Judge in the exerciſe. of judgment. ſo . as 
ſuch aſſiſtance goes, does a agicial; act, but 
yet be is nor thereby the Judge. 
He that is the Judge of a court, mult; beithe 
ſupreme, and final detenniner ofmatters within 
the ſame court, and muſt be able to judge of 
all matters within the Autiſciection of the court 
and muſt likewiſe have power to 


But if there being courtany. rſons 
mn whoſe; judicial acts in that 
not final, but (abject to the controul of a 4 
rior in that court, whoſe: judicial authorit) 
is Seine to ſome particular caſes, and not ex- 
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57 1 tended 
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rended-to all/ and who have not power to put 
their own PCN | in RR” tuck — 
I anions of that 

authority from the judge; "wil if A er 4 


cial acts be not approved by the Judge, they 
become of nb effect; but if approv 


ed and con- 
firm d, chen they become the ads of the Judge, 
ee eee, eee put in Exe- 


cution by the authority of the Court. 


There is not any one Judge whägrſosder, 
codent whete the jutiſdiction is any way ex- 
tenſive, who: can poſſibly do all the judicial 
acts of his court; but muſt from neceſſity 


of human nature; in many judicial inſtances} 
act by officers under hirn, which officers Were 


never eſteemed” thereby to become Judges, 
but retain,” officers ſtill, the Judge acting 
by them. in cheſs inſtances; ſo that their acts 
being and confirm d by the Judge, 
become the act of the udge and of the court. 

This may be obſerved moſt particularlyin the 


ocher chrer courts 2 We minſter Hall: There 
ate four Judges in of theſe courts and 


ne: more, all the cial acts done in thoſe 
_— done 9 5 authority, and made 
effectual hy their power ; bur yet not one half 
ofchoſe judicial alis are in fact done by them, 
they are in fact done by their hben da of- 
ficers and miniſters; ſome 'by one officer, and 
ſame by anotlier, not by all alike, but accord- 
ing co eir feyctal ſtations and poſts in the 

$ ors 8 
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reſpettive courts, and the parts of the judicial. 
fudge, ſeverally allotted them. It is not the. | 


e, but the officers of the court, "he, 
ct iſſue and make out the Writs, 
bin the parties i in, and enter the appe: 
parties, when they do come: in. The 
A give rules to plai 5 to declare, and 
if they do not declare by the time prefict, 
key them nonſuit, and tax coſts; if che 
plaintiff doth declare, the officers of the 
courts reſpectiyely aſſign times for pleading, 
replying, rejoyning, and the like; and 
if either party fails at the time ned: 
the officers of the court reſpodtiyely ſign 
os 2: againſt him. 2 
The ſigning or Sin 8 judgment, is the 
higheſt aft or exerciſe of judicial power: and 
yet the much greateſt. part. by far of the 
es in the law courts of Weſtminſter 
Hall, are given unknown to the Judges, and 
awarded and ſigned by the officers only. All 
judgments by nihil dicit, nient dedire, or non ſum 
fame, are, unleſs in an extraordinary calc, 
given and ſigned by the officers only. It is ſel. 
dom ſeen unleſs it be upon demurrers, or ſpecial 
verdidts, for which the reaſon is F ma 


” — — 


ov are all notorious fads, 8 every 
. Fas knows of thin 8 of We = 


| 


YE. MY, dT ESI CSE TE cÞ O00 


{os much 


- 88 2.218 
Hall, müſt know to be ſo; bur. no one 
ever imnagin'd, chat becauſe theſe ſeveral offi- 
ces” have done, and ſtill continue to do 
theſe numberleſs as of judicature in their 
reſpective courts, that dere te they are 
judges of the court, or have done them in 
any other manner than in aſſiſtance to the 
Judges of the court, and by their 1 
The judges have ſtill a controulin Tous po power 
over them, and do on cont et alide; 
| any thing that np been done 


the if there be no complaint 
int what ber ere done, then it be- 
comes the act of the Judges of the court, 
and as ſuch it is executed accordingiy; ſo 
that all theſe acts of judicature done by theſe 
officers,” in their reſpective courts, are pro- 
perly ſpeaking, acts of the judges, or of the 
court, done by theſe officers. It is the act 
of che court, done in and by them. 
As for the other, and fourth court of 
Weſtminſter Hall, the court of Chancery, it 
is there done much in the ſame manner. 
As it is a court of law, the Writs are 
not in fact made out or ordered 2 the 


Wen 9 re At Lip! in e court, 
the fime as the proceedings in 
dhe other courts of law ne, As 


4 


( 60 ) 


As it 3,2 court of Eguity, the method of 
roc is different from What it is at 
2w, but according tothe nature and | 
of thole proceedings: ſo there is a ſui 
aſſiſtance BR. to the 2 ellor, by 
per officers of the court, who 
tances exerciſe Jud: in equi 
| well as other officers 661 in ke ON Jul r neither 
the one nor the. other e 4 
judges in their reſpective court. : 
Eleven of the Maſters in 
| they. do not note much inſiſt on an 
of judicial authority in the court, yet in fact 
they exerciſe a n deal at chis day, and for- 
merly did much more, the proof Whercof 
will be in the following chapter. 
The Maſter of the Rolls, the other Maſh 
of Chancery, hath alſo exercis'd, and doth 
{till exerciſe judicial authority on the equity 
fide of Chancery: but it will in che enfyi 
art, of this diſcourſe p 4 appear, th: 
this. exerciſe hath. been only in aid and af- 
ſtance of the Chancellor, and by his autho; 
ity,, and that he was not by all this a Judge 
of che court, but remain d an officer fl. 
8 The author of the TOTS diſcourſe doth ad- 
mit, p. 107. the Chancellor t le the 
Fudge, and that there is no other, Ju- 
ordinate with . and pe deg 
| Court, or 1 


2 . ad 


* 
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viewed by DO ond ultimately refer 
60 his al. . "And p. 112. that" wo Judicial 
as of the" Maſter" of thi Rolls cun be car. 


| fied into exectttion but bythe Great | Fal. 


And he muff admit one 1 more, 'viS. 
t "the" Mafter of the Rolls oth wot ao all 
1 r he/tiever, meddles with Demi nürrers, 


matters, Which take 5. 
che judicial buſimeſs of 1 that 

Now” what dethi the” R later of the Rolls 
do mere on the equity ſide of Chancery, 
than the © officers of other courts do in 
their reſpective places? The orders and de- 
crees of the Mialler of the Rolls are not con- 
cluſive, but may be diſcharg'd, alrer'd, or con- 
firm'd, by the Chancellor, as to him ſhall 
ſeem juſt; neither can they be executed but 
by the Great Seal, which is in the Chancellor's 
cuſtody : and che Maſter of the Rolls cannot 
meddle at all with a very great part of the ju- 
dicial buſineſs of the court: Other officers 
exerciſe as much Judicial authority in their 


3 courts, and yer are not thereby 


Judges of thoſe courts ; o that there is a mani- 
feſt difference between being Judge of a court, 
and exerciſing judicial authority « or acts of) Ju- 


dicature in that court. DIY 


The Author, when he f ſpeaks of che Jadi- 
cial authority of the Maſter of the Rolls, 


| doth reden keep himſelf iti general terms, 


* 


4 as 


(6) 
as chat the Maſter of the Rolls hath judicia 
power; that he hath done innumerable acfg 
of judicature; chat he hath 'exercisd judi- 
Aal authority; that he hath acted judicialh, 
and the like. All this may be true, and yet 
for all this he is no judge of the court: not 
only the Maſter of the Rolls, but other of- 
ficers, have likewiſe acted Judicially in this 
court. and done many acts of judicature there- 
in; all which may, and have been done, as 
by officers in other courts, in aid and aſlif 
:xance of the Chancellor, and by his authority, 
as will be more pargeularly; als . 50 a 
following * N 
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That” in the Chantery. FO are is 
_ weral. Clerks and, Officers under the 
Chancellor; and that particularly by 
the conflitution'-of "the court, there 
are twelve muniſterial Officers called 


A . i 3 


I | Clerks. 0. Maſters. of Chancery, 


. whereof abe Mafter or Clerk of the 
Rolls is one, who are aſſiſtants to 
the Lord Chancelhr, but yet ſub- 
ed to his orders and Prog and 
55 him from time 10 time deputed 
and aſſign d to ſuch buſmeſs as the 
 exigency or ſtate 7 the court re- 
* > 


N all See R's muſt of neceſſity be 

officers and miniſters, as well as Judges, 
and the more extenſive the juriſdiction or bu- 
ſineſs of the court is, the greater muſt the 


number and yariety of the officers be; which 
officers, eſpecially rhoſe of the ſuperior rank, 


muſt of neceſſity do ſeveral acts, which in 


Themſelves, ſtrictly ſpeaking, are judicial, 


otherwiſe it wou a be impoſſible for the bu- 
lineſs of any Coure do Proceed. 


(64 ))/ 
n 


4 Hall: there are four Judges in 2 
of thoſe courts, but yet che leid Adds of 
thoſe courts are not all done by the ſudges 
but many of them by cheir officers: the bk 
of the Crown and Maſter of the King's 

Saag. do aſſig — 14 

ee — 05 an eee 

— - ciel ats in che Kin 's: Bench: 

| e three Prothonotaxies che ſame 
in ths Common Pleas, and che Maſter of the 

Office of Pleas the {ame in the Exchequer. 
Every one who knows any thing af ft. 

minſter Hall, knows the EA to be b, and 
ſees it done every day; and unleſs it were 
ſo done, chere would be in a meaſure a 
failure of juſtice, and a ſtop of buſincls. | 

In like manner, in dir Cündbf 
which _ as the author 2 — on 
arnways eat extent 

— " buſaneſs ; e be, and 

there always haye been, officers and miniſters 
tabordinare to the "Chancellor, to affiſt him 

in the diſparch of the bulineks of the court, 

n the exerciſe and diſcharge whereof, they 
mut, as che Officers in ocher courts, do fe- : 
veral acts wich in thernſelves are ftcitly u- 
dicial but yet are not thereby any more 

_— than the of cers of the 
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(65 ) 
other courts are by ſuch acts Judges of cheir 
reſpective. courts, ſeeing all that they do is 
nly in aſſiſtance and aid of the Judge, by 
an expreſs or implyd nn * and 
ſubje n . 

In court of Chancery There is a great 
number. af officers and | miniſters, bog a 
ſuperior, others of an infetior tank : it is not 
my deſign t treat of them all, or to ſtare 
7 5 cularly / their ſeveral functions and duties; 

ſhall; mention only ſuch as tend to diſcover 
where the idiciah power of the court of 
C Y reſides, and the reaſon of its being 
excrcigd..in ſeveral inſtances by ſome. of the 
officers of the Court. 14 

Whilſt Chancet) ents + cab lm 
a part of che buſineſs of the Court con- 


ited i bang and grain of writs accor- 
ding to peuples caſes, 3 to the 


Great Seal: che ſuperior officers writ in their 


own names, and each had more or fewer 
cletks under chem, writing in the names of 
their reſpective maſters, according as was or- 
dain d and eſtabliſh d in che Courr. a 
The principal and ſuperior — of ahis 
Court, were the twelve Maſters of Chancery, 
whereof the Maſter of the Rolls was the firſt 
and chief. Theſe twelve Maſters of Chan- 
cery were call'd by ſeveral names, to denote 
their en to the other officers of the 


Court; as 
R Cl 


_— 
 Clers 101 de hs gradu, N rf „ 


: ; Ce oe radu, fiat on 
18113 9 bs rich, on mods daft 
7 | Cerici Ns 1 Cf . 1 we | 
; hi Magi 42 JE ie, © EE 
7 » 17G  Clerig\, Ir Ts form M1970 5 vey 7 
4 Fes, * who' wrote before this court of 


| ; cab had any thing to do with matters 
+ of equity, relates, that 70 the Chancellor are 
i àAſſoriated honeſt and cirtumſpect clerks, who 
"have a full knowledge in the aps and cuftor 
England, whoſe duty" it is "to heat” and er- 
amine the petitions 4 complaints of com- 
plainers or plaintiffs, and actording to i he qua- 
bites of the injuries ſhewn,” to give them” due 
dy by the King's writ: And then he 
goes on to ſhew the ſeveral ſorts of 
fome form d according to the caſe of the par- 
ty, others de curſi, or of courſe; that as to 
thoſe writs which are varied according to the 
WW diverfity of the caſe, they are calld magi/- 
= tyalia, which plainly tefers tothe Act of Par- 
1 lament, 13 E. 1. That when it ſhall happen 
9 n Chancery chat in one caſe is found a wrir, 
and there is not found a writ in the like caſe, 
© falling undet the fame right, and wanting 
the like remedy, concordent wer vin de Cantel- 
| Zuria in brevi faciende", i. e. tet the clerks in 
5 Chancery agree in making out a writ ; which 
therks were the * ee in Chancery, and 


, 8 2. 13. p. 75.56. 0 © 2 Inſt 407; 
N the 


— 


callat ak lateralss &, ſocij Cancell 


- -— 

che writs form'd by them on this ſtatute were 
from thence cald brevis ma mag; iftralia, to diſ- 

tinguiſh them from brevis 0155 ft 7, that is, 

from the Writs ts made out of Cart e by the 

Curſitors; and there is an inſtanee in the Re- 

giſter 4 original, Where tlie Maſters in Chan- 


gery wou d not agreę to a clauſe in a writ, 


becauſe contrary 0 he courſe of the Chan- 


Cry. SNN. Weir It 82 29384 


Theſe. rwelye, Maſters Fe called. by, Hit, 


j, and were che 


1 „to adviſe and 


| PIP) ö 


ng. CO! 


aſſiſt him in an arduous, or important matter 
brought Oleg him: ths. Was a pregnant 


caſe to this purpoſe, 12 E. 2. 

The Abbor of St. ames extra re Mans. 
to a, being inroll'd de novo in the King's 
: ncery to come to Parliament, he peti- 
rian d to be diſcharg d, becauſe he did not 
hold eicher 15 baroniam,. or de rege in capite, 
but in frankalmoigne, and neither he nor his 


predeceſſors were ever before ihroll'd in Chan- 


cery, or  eycr came to Parliament; whereas 
the Abbot pray d to be rcliey'd, in execution 
of which petition or bill, Daminus Caucellarius 
cum ſuo concilio de Cancellar ordinavit. The 
Lord Chancellor ordain d, with his counſel of 
the Chancery, that the name of the Abbor 
en be taken ous ofthe regiey of th 
Chancellor. This excuſe or allowance was 
made by the view of ION Hotham, Chan- 


Far, 9 
hy E 2 cellor, 


mY ** 
. Wliam d. Armines, e of che 
Rolls, Robert e TD5 other clerks of 
| the Chancery. 5 
From this — * 1h learned Sir Robe 
Cotton in the VIS. treatiſe of the h To 
honourable court of Chancery, cited 955 
author, p. 15, 110. makes theſe, ES | ob- 
ſervations: 1. That theſe Maſters of Chan- 
cery were ſtiled to be counſellors to the Chan- 
cellor, not co- judices; for the words are, Dom. 
Cuncellarius cum ſu concilio de cancellas ardi- 
it, for he is the only Judge i in the Court, 
and the Maſters have no voice in. judgment 
as in other courts of juſtice; for tho in. the 
King's Bench and Common Pleas, there is one 
Chief Juſtice, . yet the other Juſtices in their 
ſeveral "courts are co-judices with them, and 
haue places and voices with them, and 10 in 
the Exchequer: : but the Chancellor is the 
King's Deputy alone in this court, in all caſes, 
and if he die and the Maſter of the Rolls 
and the other Maſters in Chancery do ſurvive 
him, all Eng liſp bills in that time of vacancy 
ate to be preferr d, and entituled to the King's 
moſt excellent Majeſty i in the court of Chan- 
cery, and not unto the Cuſtos Rotulor, or to 
the other Maſters of the court at Weſtminſter. 
2. That the Maſter of the Rolls is the next 
to the Chancellor, and before the other Ma- 
ſters in Chancery. 3. That in diebus hs, 
the reſt of his S were ſtiled Maſters 
of the Chancery, or clerks of _ — 
2 $ 


* 4 


( 69 ) 
As the twelve Maſters were the Chan- 
cellors Counſel in Chancery, fo we find them 
attending the King; together with the Chan- 
cellor, in a matter relating to the Chancery. 
It is in the year. book of 24 E. z. 35. 4. there 
being a fuſpicion of a raſure or alteration of a 
releaſe given of a Recognizance in Chancery, 
and the fame” being/ſhew'd to the King, he 
ſent for the Chancellor, Treaſurer, Juſtices 
atid Clerks of the Rabes in Chancery, 1. e. 
the Maſters in Chancery, to have their opi- 
nions concerning the faid Deed , and in the 
20 E. zu. c. z. there is mention made of the 
King Counſel in Chancery,” . certainly 
included the Maſters. 

The fame Sir Robert Cottow, in the ſane 
leo wherein he deſcribes every parti . 
cular office and officer of the Courr, and their 
duty in their ſeveral places, after he had dif 
patch'd wyhat he had to ſay concerning the 
Chancellor, comes to thoſe whom he - calls 


his afſe /ſors or aſſiſtants, which are the Maſ- 
ter of the Ros" and the Maſters in: Gann 


cery. 

Sir Hay Spelman, in his Gloſſary. on oe 
word Chancellor, writes, that ir may be 
thought grie vous that the fortunes of all men 
ſhow lie in the- court of one man's: breaſt ; 
but in extraordinary caſes he may have che 


aliltance of _ Juages' of . courts.— 


* — 


(705) 
He hath alſo certain ordinary t:affeſſers or 
5 aff ants, viz. twelve in number; call'd at 
this day Maſters of Chancery. They ſu or 
ada not altogether, but Jilent. all, to givc 
cheir aſſiſtance to che Chancellor, ahen hr 
rommonas i ill ory yum to vines 18197 
So in the Tramin AH: to che maſt 
learned Lord Elſinere, cited by the author 
p. 5. the Chancellor hath jus edicendi, . 
which concerns his abſolute authority, and jus 
Judicundi, as upon audita querela, Peti- 
tions of right, Gr. where he judgeth ac- 
cording to — form of the common; law. 
h Thar the Maſter of the Rolls and the Mas 
ters of the Chancery inform him of the law, 
and i that the aſſiſtants to the Lord Chan- 
cellor are the Maſter of rhe Rolls and 1 
rers of the Chancery. 
And it can be no doubt bur that the Mas- 
ters are included in the aſſiſtants of the court 
contain'd in the following order: l Upon the 
hearing, debating and peruſing of the matter 
and cauſe in queſtion, It is order d by the 
right honourable the Lord Keeper of the Great 
Seal, and other the Aſſiſtants of this Court, 
that the cauſe in queſtion 9 the ſaid 
parties be committe , WES.) 56 


F Habet A 1 akon Aſſeſſores — = Numeroque 
duodecim. Magiſtros, Cancellarie nunc appellatos; af- 
ſident vero non omnes ſimul, ſed taciti omnes minifterium 1 * | 
Ip nary exhibituri. 5 P. 1 ö 4. 
. „ r. Cooper v. N Trin.” 11 lr rs Fane 


He far) - 

& On the acceſſion of King James the Arſt 
to the Crown, and at his firſt publick co- 
ming from the Tower through the City of 
London, there were Lords Commiſſioners to 
eſtabliſi the place and precedence of the fe- 
veral ranks of men, who allowed unto the 
eleven 2 3 wr above the 
Serjeants at Law: this occaſion d a diſpute 
between the Maſters and the Serjeants; and 
in the Cotton Library Iulius FX 15. fo. 103. 
there is, or Was, a defence of this allowance 
of place to the Maſters; writ, by the Maſters 
themſelves, wherein they deſcribe the na- 
tures of both the functions, viz. of a Maſ- 
ter and of a Serjeant at Law, ſuppoſing that 
= wou d make a ſhort end of the contro- 

The deſcription they give of their own 
function, is this, A Maſter of the Chancery 
is the King's Majeſtys immediate ſworn ſer. 
vant, receiving from him Robes, or ſatisfac-. 
tion for Robes, twice a year, and anciently di- 
vers other allowances for his skill and learning, 
appointed to be an aſſeſſor or aſſiſtant to the 
chiefeſt temporal officer of the Realm, the 
Lord Chancellor, fitting by him cover d in the 
ſame bench in the Chancery, one of the higheſt 
courts of this Realm, to deliver unto him his, 
= and advice in the judicial cauſes in the. 
ame court, and to help him in the ſpeedy ex» 
pediting of them, upon references reporting the 
fate F divers matters concerning the ſuits 
AF E 4 there ; 


(72) 
there ; and to tale Oaths, ' Recognizances, es, and 
Acknowledge menes o Deeds, and. to do divers 
other p35 Acts, as well. in court as any 
where elſe within 'the- Realm, the ſame to bt 
recorded as done before the King himſelf 5 "and 
= al/oto lokthat no fraud be done t0:the King 8 
+1 Seal, and laufully to counfel the n in 

. things that . touch. 2 King; when. he ſhall be 
thereunto required, aud 0 rep. ſecret the 
Counſel which he knoteth touching the King; 
and anciently to frame and compact all man- 
ner of Writs, Patents, e eee, youu 

to paſs the Great Seal. 0 . 

Is here is no objection o. occurs to me — 
che truth and juſtice of this deſcription, whe- 
ther you conſider the court of Chancery ei- 
ther as a court of Law, or as a court of E- 
quity: in either reſpect the Maſters were the 
principal officers, and in ſubordination tothe 
Chancellor, did in many inſtances exerciſe 

= judicial power and authority. 

= On the law-ſide: of the court, knw nde 
| out Patents, "Commiſſions; and Writs, and 

by themſelves and clerks were writers to the 
Great Seal, each Maſter being allow'd to 
have three clerks writing under him, and in 
his name, to the Great Seal, which as to the 
Maſter of the Rolls were increas d to ſix by 
che Ordinationes Cancellarie Dom Regis, made 
42 R. 2. which are to be ſeen in che Cotto- 
Wan, ſoma. and other Libraries. - 
; "Another 


n . N 3 — — — 


(25) 1 
Anothe peer their büßte Was to ame 
new” Whits in new ard diffcult caſts; from 
whence Flera writes, lib. 2. C. 13. p. 77. 
they were calfd ct ores, "Commanders; or 
preteptor t, c nb by caſes exammiatis 
| rem 0 165 cbm, beraiiſe on 'examinits 
ton” N rommund res edial Writs to 


inted by AR of Par- 


the e Cefors Oath appo 
ment 18 E. be ns 
Ihe. | E ſome fornve Writs 


Maſters ; foe he my in his de Regilter of Writs 
is, that hen à man man goes beyond ſea, and is 
dero to have a Writ de Attornato Gene- 
rali, unleſs there be * privy Seal, he muſt 
come before one of the Maſters in Chantery 
in proper perſon, and aoknowledge his letrer 
of Arrorney;' and there muſt be an indotſe- 
ment on the back of the Writ; that A. B. 
clerk of the Chancery, hath receiyd the 
Warrant of Attorney, which words, to ac- 
commodate them to our authors expreſſion; in 
a like caſe 7 the Maſter of the 
Rolls, p. 54. amount to this, that he ſhall 
We. a Maſter in ee fiat for ſuch 2 
fix.. 

Phintiffs encicnrly bund Pledges upon eit. 
al Writs,” to proſecute their Suits, which 
Pledges were' found cirher in Chancery, or 
before, the Sheriff, or in the court Where the 


2 Reg Orig. 21. 4. | 
Writ 
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v rit was rdcnenalile; but as to finding them 
in the Chancery, here is this note in the 
Regi er, n That the favour of finding Pledg-.. i 
es in Chancery is not granted ro all, but only' 
to the King's Miniſters in the court, and others 
to whom the Chancellor of his grace will 
grant, or ü r n 
be receiv d. E 983 Vo 
The legal proc edings: in the court 1 
Chancery, are by ſeveral accidents, in a long 
ſucceſſion of time, much qimiriſtr d; there is 
but little now leſt of that ſort of buſineſs in 


I the court, but yer of chat little rhere are ſe· 
veral things done to this day by all the twelve 


Maſters, which import in them the exereiſe 
of judicial power or authority on the law-fide. 


As a Recognizance or Bail which is a Re- | 


cord of the court on which the Proceſs of 
the court iſſues, may be acknowledg d or gi- 
ven before a Maſter in Chancery in or out of 


ourt, and is as effectual as a Recognizance 
ackrowledg'd before the Chancellor e 


in open court. 
A furrender of an Office or Leaſe to che 
King in Chancery, may be made out of court 


before a Maſter in Chancery, and is of the 


ſame avail as a Surrender in open court. 


An Afidevit taken before a Maſter in 
Chancery in any place, is of the ane elle 8 


b eee _ in a 
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Deeds indented of Bargain and Sale, and 


other Writings, acknowledg'd beforea Maſter 
in Chancery out of court, are of the fame 


effect as an acknowledgment in open court. 
any of the judicial Acts mention d by the au- 


chor in & 11. p. 41, Or. to have been done 


by the Maſter of the Rolls on the common 


doth in the Maſter of the Rolls, that they 


have juriſdiction on the common law ſide of 


the court of Chancery, by virtue of their 
office.. = Uh ile 04 hes 4 5 

But to proceed, Aſter the court of Chan- 
cery became a court for Equity, the twelve 
cellor in matters of law, became alſo his 
Counſel and Aſſiſtants in matters of Equity: 
this cou d not be otherwiſe, conſidering the 


frame and conſtitution of the court, and eſpe- 


cially. ſince the whole progreſs in Equity is 
founded on a law Writ: and when Equity 
firſt began, the party did not as afterwards 
take out a Writ of Subpœna of courſe, but 


_ firlt of all apply d on his caſe to the court for 
| a Writ, > 


the Maſters being to judge of 
caſes wherein new Writs not of courſe were 


concerr' d in the beginning of all Equity Suits, 
and went on to be Aſſiſtants to the Chan- 


ſtance 


(26). 


©" whereof | we have in tlie 21 Ri. 2. 
where an examination was taken de 'pracepy 
Cancellarij, by order of the Chance lor, = 
fore n arrington, Stanly, and Malerin, 
Clerks or Maſters of the Tn tou ching 
the validity of a Bond then d per adin 
oO RY. Ys on, ON, PD 

At this day the M. ers of cet) W 
many e exerciſe judicial authority ot 
the Equity fide of, che coutr'of Chancety, 's 
they take anſwers and Pleas to Bills, {weat 
the Parties to the truth of their ar 
and Pleas, adminiſter Oaths to Witneſſes ex: 
aminꝰd by them, examine Parties upon Inter- 
rogatories, take Affidavits, tax and aſſeß 
Coſts, determine References to them from 
the court in numberleſs inſtances, tub; 6 
| nevertheleſs to the court's controul. + - + 
All the twelve Maſters in Chanceiy di 
heretofore exerciſe a more extenſive juriſdic- 
tion on the Equity ſide in Chancery; and the 
it be not now continued in as ample manner 
to eleven of them, yet that hath been owing 
to preferences by Commiſſions from the 
Crown, reſtraints of Chancellors, and other 
accidents, for they antiently exercisd the 
fame. powers as the Maſter of the Rolls did, 
and upon the fame foundation, viz. by the 
conſtitution of the Chancellor, and in his 
eaſe and aſſiſtance. 


a Anong the Cham Parchments in the Tower. 3 


When 


2 


= S „ „ee 0 r te v9 


1 7 7 y PE; 
When the Chancellor Was preſent i in 12 5 
ſome of: them. fat with. him. as aſſeſſors or 
ſſtants, to, A ITO Bag aſſiſtance and ad- 
caſe Di e him, when it ſhou d 
| id ; 1 c0 receiye references of 


When the. Chancellor 


5 : 
Maſter of the R : 
Maſters; but the e twelve Maſters were | 
28 to chis part of their power, ſpringing from 
the conſtitution of the court, conſider d in 
55 and the ſame manner, tho in the later 
miſſions under the Crown there is a pre- 
. given to the Maſter of the Rolls be- 
fore the other Maſters, by making him one 
of the Quorum, and excludin the others, 
which was not obſerved in the firſt com- 
miſſions; for in theſe the Maſter of the Rolls 
and the other, Maſters were Placed. on. an 
equality. 

The ancient 8 of the court of 
Chancery were made in the 12 R. 2. and af- 
terwards amended in the time of H. q. after 
this there was a renewal of them, with ad- 
ditions and reformations : The title of the 
laſt is, Renovatio ordinum Cancellarie cum no- 


Vis additionibus & reformationibus eorundem. 


* Penes Rob. Holford Arm. 
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(78 ) 
The firſt Ordinance. therein, is, That ther 
ſhall be ARTE ard 7iary Ts chan 


as formerly. | oY Wb 


er -the je Rte ſhall 
and the = ke d INN 
3. Thar there ſhalt be"rbrer Frag 


at the will of the banker, during hi 
pleaſure. | | 4 Vx os ä 8 
Ar &: n be that in Fler 
the twelve Maſtets were 'Preceptors, by 6 
appears by the ſecond Article in the C 
nances of 12 N. 2. and of — H. 5. that 
then there were but Two IE; nom: 
nared by the Chancellor. 
The 11, 12, 1 14, 15. nces 2 
tain conſtitutions thar there ſnou d be Re. 
giſters, md the ſeveral Parts of their function 
and o 
The deeded Ordinance is, * „ Hil that the 
Keeper of the Rolls, or one of the Preceptors, 
if they are preſent, or one of the twelve ardi- 
nary Maſters reſent in court, may, at the fe- 
7ition of the Counſel, or Party, or his Attor- 
Item quod Cuſtos Rotulor” vel unus ex præceptoribus 
Bab ſi adſint, vel unus de duodecim Ordinarijs Magiſtris 
præſentibus in Cur' poterint ad Petitionem Conſiliariorum 
vel partis ſeu ejus Attornat', altera parte vel ejus Attornat 
Præſenti etiam, in abſentia Dom” Cancellarij cauſas dirigere, 
& in ordinem diſponere, viz. Aſſignare terminos ad reſpon- 
dend replicand”, rejungend', teftes producend”, eorumque dice 
publicand*, dies ad cauſas audiend', & cætera omnia faciend', 
preterquam quod pratias pro peremptoriarum lapſu non con- 


cedant. Nec ſententiam definitivim ferant, nam haec' ſpe- 
cialiter Dom' Cancellario ſeu Cuſtodi Magni figilli reſer- 


V entur. 
| ne), 
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(29). 

the other. Party, or bus. Attorney being 
5 even in the eee the Tad Chan- 
cellor, direct cauſes, and 40 them into order, 
viz. An times for. 2. rephing, - 
joyning examination. of. Witneſſes, 
fen days for hearing -of. cauſes, and * 

other thing, except that they are not to 
a * for the lapſe 75 wn | 
#01 10. H Woe, entence 5 jor ineje 
ay 1 7555 fog Lord cla 

ee the.Great 

= 1 53 hence, that by he: con- 
ſtitution of the Chancellor, as this renouatio 
ordinum, &c. appears to be, the Maſter of 
2 Rolls, and other Maſters in Chancery, 
cou'd in the court, even in the abſence of the 
7 9 9 wa do all things of courſe, and 


al other things neceſſary to bring a cauſe on 


to hearing; but the definitive ſentence 
in the cauſe, Was fr to the Chancellor 
or Keeper. . 

This of it fac ſhews. the reaſt zn and occa- 


fon of all che judicial As in So cited 


by the Author throughout his whole Book, as 
G80 d by the Maſter of the Rolls in ma- 
king — Orders home to the gi- 
ving ſentence or judgment: He had autho- 
rity from the Chancellor to do it, and as to 
the giving definitive ſentence, Which was re- 


ſerved particularly to the Chancellor, the 
3 Maſter of the Rolls doth not even now lay 
claim to it; but all his ſerirences and judg- 
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ſubject to be reviewd by the Chancellor, and 
#ltimately refer to his Atts, and cannot be 


proved of and ſgu d by the Chancellor. 


many inſtances ſhou d not be found of any of 


rarely happen that the Chancellor and the 


giſter-Book, That on Friday the 14 April, 
the 19 April, the Maſters of Chancery ſat in 
lor and Maſter of the Rolls; and on thoſe 


( 
ments are, as the 4 Author acknowledges, 


. 


enrolld and made decrees of the court, till ap- 


1 AO 


If there were no inſtances of the other 
Maſters making interlocutory Orders in the 
abſence of the Chancellor and Maſter of the 
Rolls, yet the Maſter of the Rolls making 
ſuch Orders, either with or without other 
Maſters, is a proof of the like right to them; 
becauſe. they have the like power and au- 
thority by the ſame conſtitution. And if 


oy my 


Ny OY hon 


the other Maſters fitting in court alone, it is 
not to be wonder'd ar, becauſe it muſt very 


Chief of his aſſiſtants, the Maſter of the 
Rolls, ſhou'd be both abſent together; but 
yeh 2 inſtances e ; 4 the other 

afters ſitting in court , and making in- 
terlocutory Ord of which the Author him- 
ſelf bath given two ſpecimens in p. 76. where 
he mentions two Memorandums in the Re- 


. — — — 22 — — 


1 1 a. Mt W — — 


23 Eliz. and the Wedneſday following, vis. 
court, in the abſence of the Lord Chancel- 


days divers Orders were made upon motions: 


And it is vexy pr obable, tho there be no par- 


i T F. 16.- 


ticular 
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. 2 8; 1 )- 
ticular Memorandum in the Regiſter, that 
on the za and 5th of * May flowing, the 
Court Wis che held before the Maſters only, 
becauſe it appears by che Regiſter that the 
Lord Chancellor was then abſent; and it is as 
probable that thie Maſter of the Rolls was 
then kept away by ficknefs, for he died the 
17th of the fame month,” as. the f Author 
thinks, he was for tlie fame reaſon ke pt away 
the Kid 14th and 19th of April before. 
As the Maſters affiſted the Chancellor in 
hearing motiofis in court in his abſence, and 
making interÞScutory Orders thereon, 0 they 
alſo afliſted Him in examining into and ſta- 
ting matters refer d to them by the Chan- 
cellor: ſubject nevertheleſs to his diſappro- 
bation or allowance, by which means they 
prepar d buſineſs for his determination, and ſo 
made it more light and eafy,to him. 
But the matters referred by the Chan- 
cellor or Keeper to the Maſters, were for the 
moſt part, as now at this time, to examine 
and report, only there are fewer matters re- 
ferrd to them now, than heretofore oc a- 


TFT. & Ragy 


ny W's CD CH Ft .. 


my, Py 5 wo. 


» OO Ys TD *, WA 


| WH fond by the reſtraint laid on chem by the - = 
| Chancellor or Keeper. * s 

Ar this day a great part of buſineſs in the 2 
court is diſpatch d by the Maſters on Refe- 1 


rences made to them by the court; as 


Sufficiency of Anſwers and Examinations. 


: ops 407. f Fr TREE, 5 
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F 
The pertinenc) and ſcandal of Bills, An. 


* 
* 


fevers, Examinations and Depoſitions. 


“))hh >... 
And many other particular caſes, as they 
occaſionally occur, are at. this day from time 
ro time referr'd by the court to. the Maſters, 
who thereon make their report, and fo ſtate 
the fact for the judgment of the court. 
But hererofore, as it hath been faid, there 
were more matters referr'd to the Maſters for 
their opinion and determination, than there 
are. now; as the conſideration of Pleas and 
Demurrers, which is now peculiar to the 
Chancellor, were anciently referr'd to the 
Maſters : Some * inſtances whereof are in the 
Margin, which the Reader may caſt his eye 
upon as he thinks fir. -— | 
IE But 


* It is order'd, that Mr. Legg, one of the Maſters of this 
Court, ſhall conſider of the Plaintiffs Bill, and of the De- 
fendant's Plea, pleaded in diſability of the PlaintifPs perſon, to 
proceed in this Bill, in this Court, and thereof make report 
to this Court, whether the Defendant ought to anſwer the 
Plaintiff's Bill, the ſaid Plea notwithſtanding; and as he ſhal 
report, ſo the ſame is order'd accordingly; And the Defen- 
dant's Attorney is to be warn'd when the Premiſes ſhall be con- 


| fider'd of. Colmore v. Colmore, Trin. 1 Fac. 1. Regiſt. 744. 4: 


Foraſmuch as this Court was this preſent day inform'd on 
the Plaintiff's behalf, that the Defendants have put in ſeveral 
inſufficient Demurrers to the Plaintiff's Bill of Complaint, 
without ſhewing any good or ſufficient cauſes thereof, it i 
therefore this preſent day order'd, that the conſideration of 
the ſaid Bill 7 Demurrers be referr'd to Mr. George Caren, 


one of the Maſters of this Court, to the end he may report to 


this Courc whether the ſaid Demurrer be ſufficient or not; 
and if not, then a Subpœna is awarded againſt the ſaid Defen- 
dant, to anſwer directly the Plaintiff's faid Bill, and to all the 
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Bur the higheſt inſtance of delegating the 


Chancellor's juriſdiction by References to the 


Maſters, was the referrin g to them the Hear- 
ing and determining f cauſes. . 


By the Renovatio Ordinum Cant, &c. be- 


fore · mention d, the giving definitive ſentence 
was reſerved to the Chancellor; this the 


Chancellors always preſeryed, and to this 


. 


day no one elſe, no not the, Maſter of the 
Rolls, doth pretend to give the definitive ſen- 
rence: But if the definitive ſentence had 
been always given on the Chancellor's actual 
hearing of the cauſe, and on his perſonal 
diſtinct knowledge, this wou'd probably have 
been an hindrance to his other many and 
great avocations ; and therefore one may ea- 
ily imagine how the method was ſlid into of 
referring cauſes to the Maſters, to hear and 
determine ; which References were ſometimes 
to hear and determine, and Yeport to the 
Court; on which Report, if nothing was 


aid againſt it, the Decree made by the Maſ- 


ters, according to the language of thoſe 
times was u perfected, or as it is in other En- 
tries, the Maſter's Report was ” ratify d and 
confirm d by the authority and decree of the 
material points thereof; and the Defendants Attorney is to 
be warned when the Premiſes ſhall be conſider d of. Teffe v. 
Tipper, Sal. Paſ. 1 Fac. 1. 27 May Regiſt. 650. a. Spencer 

tley, Paſ. 1 Fac. 1. Regiſt. 664. a. Hellhouſe v. Stint 


v. 
rr Trin. 17 Eliz. Regiſt. 283. b. 5 Car. Reg. 803. the 


'® Six Fohn Rivers v. Waldron, uh 23 Eliz. Reg. 595. 
MNeryton v. Manley, 20 May Paith, 1 Fac. 1. Reg. 591 5 
OTA | F 2 court, 
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892 as 975 the matier there had” been Ju 
cially ſet down by the court. 

At other times the References were to hear 
and determine without reporting, and that 
what they ſhou'd do . ſboud be decreed 

_ by the court accordingly. N _—_ v. Ca- 
vendiſh, Paſ. 1 Jac. 1. Regiſt. 571. b. 

I cannot uſe more pertinent words to thi 
purpoſe, than thoſe of Sir Robert Cotton, in 

the MS. cited by the Author, That the 7 
ployment of Maſters in Chancery was anciently 
in framing Writs in difficult caſes, which 
Writs ſo framd by them, were calld Brevia 
Magiſtralia, and that learning in the laws of 
England was required to be in thoſe men; but 
after Biſhops. um AN to the office of 

Lord Chancellor, of another 70 en * 
were introducd into > the ther viz. P 
of the civil and eccleſiaſtical 3 ps 

Aſinuch as the Maſters of Chancery at this 5 
are grave and wiſe, tho many of them are f 
another profeſſion, and not employd in framing 

Writs as at frft, yet they do fit upon itt 
Bench with the Chancellor, and he taking ad- 
vantage of their opportunities and leiſure, doth 
many times refer matters to them, which have 

_ depended in that court, and are read ly for hea- 
ing unto their exammations which 7700 their 
Certi 4s cates are decreed Oy: . 
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I ſhou d 


(8) 

I ſhou'd have thought the authority of Sic 
Robert Cotton ſufficient to have proved a fact 
in and near his own time, that there were 
References and Delegations from the Chan- 
cellor to the Maſters, for the hearing and de- 
termining of cauſes ; bur ſeeing this ſeems to 
be queſtion d by the Author n f. 124, 125. 
the Reader I hope will not think me tedious. 
if out of a great number of inſtances in the 
Regiſters to this purpoſe, 1 tranſcribe ſome 
few in the Margent. and refer to many 
more. 

Sometimes the. 13 TE hs to 
the Maſters, to * bear the KR and report | 
to o the 8 FF 

e Sue: 
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8 Gimlet V. Laſenby. 
It is AY that Mr. Throgmorton, and Maſter Mitchell, 
have the hearing of the Matters in variance between the ſaid 
Parties, and thereof to make report to the Court. l 37 


H. 8. Reg: 68. 
Wo Goodier v. Looel. 
This matter is net to the hearing of Maſter Loſes 
and Maſter Grimſtead, and they to make report thereof to the 
Lord Chancellor. 21 Nov. 2 E. 6. Reg. 22 1 3 


: "Move v. Morton. | | 
The Matter is committed to the hearing of Maſter Crely | 
and Maſter hes ts 3 E. 6. Reg. 116. 6. 


 Leveſon v.  Leveſen. | 

| Comirtitur ita materia Magiftro Bellafis & Magiftro Bre- 

ten, audiend' & faciend" ie inde. Domino Can- 
cellario 4 E. 6. 20 Feb. Reg. 334. b 


| Dorner v. Slow. 1 
The matter between the ſaid Parties in controverſy i is com- 


=o mitted to the hearing and examination of Mr. Vaughan - 
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| Lord Chancellor, Mich. 1 Mar. ** 401. 6. 
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Sometimes the v form hath been for the 


Maſters to hear and determine, if on can, 


if not, to report. 
=. Sometimes to make an end if chey can. 


Wen, Maſters of this Court of 3 and. Fs to F 


wo report” of their Proceedings thereon, unto the Lord 
Keeper of the Great Seal of E glam. 23, Fan. 4 E liz. 1225 


165. v. 2 E. 6. Reg. 224. 6 E. 6. Reg. 116. 


Palmer v. Perefall. 
Ordered, that all Matters in variance be referr'd to Maſter 


Dr. Hufſty and Maſter Dr. Harris, to hear, end, and finally 


to determine the ſame, according to their wiſdom and direc- 


tions, by Octabis Michaelis, if they fo can, if not, to certify 


their Doings, Proceedings and Opinions to the Court. Lib. 


de Ain 27 & 28 Eliz. g. 690. 


Finke v. Filby. 

The Matter in controverſy between the fad Paties, is this 
day committed to the hearing and examination of Maſter Dr. 
Lewis, and Maſter Dr. Huyck, and they to end and determine 
the ſame, if they ſo can, or elſe to make report thereof to the 
Lord Keeper of 'the Great Seal of England. 8 Decemb. 4 El. 


| Reg. 262. 4. 


Smith v. Wheedler. | | 
Referr'd to Maſter Carew and Maſter Harris, to hear and 


determine this Cauſe, if they can, if * to Mert. Lib. 0 
Anis 25 & 26 Eliz. p. 62. | 


© = Beecher v. Calmacy. 
| Referr'd to Maſter Doctor Carezw, and Maſter Doctor 
Sale, by all good ways and means, according to their wiſdom 
and diſcretion, to make an end if 0 can. 1 de n 


25 & 26 Eliz. p. 83. 
: 4 Finch v. Baker. 


Referr'd to Maſter Dr. Carew, and Maſter Dr. Forth, to | 
bee and determine this Cauſe, if they can. Ibid. 163. 


Griffin v. Lorkin. | 
The Matter in variance between the ſaid Parties, is nota 
ted to Sir Richard Reade, Knt. to examine and determine the 
ſame if he can, or elſe to make Certificate thereof to the 


Some» 
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Sometimes to hear and determine, and 
that what they do ſhall be decreed by the 


Court accordingly. g 
b Time and Place have been ſometimes ap- 


pointed to the Maſters for the hearing the 


Cauſes referr'd to them. 


A © particular time hath been ſometimes 
appointed for the Maſters to make their 


eport. 


4, pleton v. Cavendiſs. 


| 2 Order'd, that 41 Parties fhall attend the ſaid Maſters of 
this Court, (viz. Maſter Stanhope, Maſter Tyndale, and Maſ- 


ter Grim/ton) at ſuch time as they ſhall appoint, to the end 


they may hear the ſaid Cauſes at large, and thereupon end 


and determine the ſame, and what they do therein ſhall be 
decreed by this Court accordingly. Paſ. 1 Fac. 1. Reg. 571. 6. 


d Morbes v. Carr. 

Materia inter eos committitur Magiſtro Read & Magiſtro 
Standiſh, Audiend* apud Rolles, die weneris prox” poſt meri- 
diem, & faciend" Relationem inde Domino Cancellario. Pal. 
4 E. 6. 13 Maij Reg. 222. a. | | 


Tooley v. Downs. SE 
Foraſmuch as the day which was appointed for hearing 
the Matters between the faid Parties is now paſs'd, it is or- 
der'd that the Matters ſhall be heard by Mafter Oliver and 
Maſter Bellaſis, Octabis Martini next, and that a Subpœna be 
awarded againſt the Defendant to appear at the ſame day: 
and that they ſhall call before them ſuch Merchants, and ſuch 
| Others, as they ſhall think requiſite for that Matter, according 
to a ge Order, 6 Nov. 2 E. 6. Reg. 195. b. v. ibid. 
222. 4. b. : | 


 Thelked v. Butler. 
© It is appointed that Mr. Oliver, who hath heard the 
Matter, af r 
next in the forenoon. 3 FE. 6. 9 Ap. Reg. 78. 4. 


F 4 - Reports 


report it to the Lord Chancellor, on Saturday 


. 


| ti 8 8). 
+: Ln of this nature have been made by 
M aſters, and their Decrees have dern made the 
Decraes of the Court. L 5 | 
| BE Wimarſs V. e SEED ng 
8/77 materia committitur Mtgi/tro Oliver & lire Hoff 
ſey, ad audiend* & fatiend Relationem Domino Caucellario die 


Mercur prox” futur poff meridien; R. W Cancel 8F eb. 
STEPS 6. e 770. b. 
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x Aline v. . 

The Matter in controverſy between the bid Parties, i is by 
order of this. Court compromitted to the hearing and exam: 
nation of Maſter Doctor Lewis, and Maſter Dr..Hayck, Dr. 
of Laws, and they to make report thereof of their proceedings 
therein, beteveen 885 and next. 2 8 3 Eliz. 1 


Tn Me | 
s \ Daniel v. Fiekline. ; 28. 
Materia inter eos committitur Magiftro Oliver & Mag ire 
Standiſh,  audiend e ad faciend Relationem die Sabbati. 
5 Feb. 2. E. 6. Reg. 270. fimile Strong v. Lewin. e N 
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| Newton v. Mauley. 

Upon reading of a Report made in this Cauſe by Maſter 
Doctor An e, one of the Maſters of this Court, it is order'd, 
that the ſaid Report, and the Matters therein contain'd, be 
ratify'd and confirm'd by the authority and decree. of this 
Court, and that both Parties ſhall ſtand to abide and perform 
the ſame to all Intents and Purpoſes, as if the Matter thereof 
had been judicially ſet down by the Court. 20 _ 1 

| J. 1. Reg. 591. b. | 
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Turner v. 7 urner. 

- Upon the hearing the matter in variance between the ſaid 
Partios: before Mr. Dr. Huict, and Mr. Dr. Hervey, two of 
the Maſters of this Court, (to whom the conſideration of the 
Cauſe was committed) Foraſmuch as it hath appeared by the 
Depoſitions of certain Witneſſes in this Court, that J. Turner 
the Teſtator of the ſaid Defendant at the time of his death, 
did owe unto the Plaintiff 14 J. and no proof being made of 
the ſatisfying the ſame hitherto, It is therefore order'd, that 
the Defendant ſhall pay to the Plaintiff, before the Feaſt of 
the Annunciation of our Lady next n the ſaid 14 J. 
Hill. 11 Eli. n bs _ 
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If che Reader be: willing to ſee any more 
of this kind, he may find numberleſs inſtan- 
ces ſcatter d up and down in the Regiſters; 
particularly Toxall v. Griffith, 21 Oct. 3 E. 6. 
Regiſt. 101. Warren v. Kingſcot, 28 Ott. 
. 6. Regiſt. 108. 4. Hauelins v. Toller, 
25 Nov. 3 E. 6. Regiſt. 137. b. — Minſter 
v. x, 8 26 Nov. 3 E. 6. Regiſt. 139. b. 
Pledall v. Lymrege, 4 Feb. 4 E. 6. Regiſt. 
163. 42. Carleton v. Woolley, 11 Feb. 4 E. 
6. 17 3. 6. — Bainton v. Chain, 29 Ap. 4 E. 
6. 200. 6. Fiſh_v. Sulliard, and Cull v. 
Nichol, 14 Nov. 3 E. 6. Regiſt. 126. 6. 
Colley v. Kerle, 21 Nov. 3 E. 6. Regiſt. 132. 6.— 
Oxman v. Moolaſton, 28 Nov. 3 E. 6. 143. 
b. 4 Feb. 4 E. 6. 163. 4. Rainer v. Raimer, 
8 Feb. 4 E. 6. Regiſt. 170. b. --— Cock v. 
Goſtwick, 30 Apr. 4 E. 6. 202. 4. — Wyn 
v. Roper, 4 E. 6. Regiſt. 206. a. b.---- Crane 
v. Humphry, 5 May, 4 E. 6. Regie 208. 6. 
Carr v. Rotherford, 7 May, 4 E. 6. Regiſt. 
212. 6. Onces v. Monnynch, 13 May, 4 E. 
6. Regiſt. 221, b. and the — - 4 E. 6. 
Regiſt. 230. 4. — Waters v. Millward, 13 
May, 4 E. 6. Regiſt. 220. b. Bennet v. 
Baines, Paſ. 1 Fac. 1 Regiſt. 561. b. Snagg 
v. Snagg, Paſ. 1 Fac. 1. Regiſt. 576. a. —— 
Spicer v. North, Paſ. 1 Far. 1. Regiſt. 576. 
5. — Warner v. Dilks, Paſ. 1 Fac. 1. 559. b. 
— Palmer v. Palmer, Paſ. 1 752 1. Regif. 
$62, b, ------ Moyle v. Exel, Paſ. 1 Fac. 1. 
Regiſt. 661. b, -— Lorkin v. Lorkin, 7 May, 
8 | 


20. 


1 90 * 

20. Eliz. Regiſt. 329. b. — Markham v. 
Markham, 17 Jan. 20 Eliz. 389. b.-— By- 
ard v. Brand 3 Juh, 21 Eliz. Regiſt. 273. 4. 
=== Cuttle v. Chibborn, ibidem, 276. 6. 
Stichard v. Tate, ibidem, 279. * Ballard 
v. Lee, 6 May, 25 Eliz. R egiſt. 455. b. 
Torry v. Clifton, Regiſt. pop Le 6. 78. 4 
— Succhffe v. Brodgen, Trin 1 Mar. Regiſt. 
167. 6.—- Chriſtopherſon v. Butler, ib. 175. a. 
Clerk v. Oxenden; ibidem, 181. 4. Griffm 
v. Lock, ib. 183. 4.— and other like caſes, 
ibidem, 221. 4. Gwinneth v. , <ig Paſ. 

1 & 2 Phil. & Mar. Regiſt. 350. b. 

The precedent inſtances are all of Refer- 
ences or Delegations to the eleven Maſters, 
or to thoſe who are now yulgarly call'd the 
Maſters of Chancery; from whence it is not 
to be inferr'd, that the like References or De- 
legations were not made to the twelſth and 
other Maſter, the Maſter of the Rolls, but on 
the contrary, the like References and Dele- 
gations, for hearing and determining Cauſes, 
were made by the Chancellor, or Keeper, to the 
Maſter of the Rolls, in like manner as to the 
other Maſters ; ſometimes to him ſingly, ſome- 
times to him and others jo Jojuiy, there not be- 
ing in this reſpect, any difference between him 
and the AT Maſters : But inaſmuch as the 
next chapter is more particularly deſign d for 
the conſideration of the Maſter of the Rolls's 

= ower, I ſhall reſerve the inſtances of 

kind to that chapter, chat ſo the reader 


may, 


(91) 
may, as far as is poſſible, have, in one view, 
the whole relating to the judicial power ex- 
ercisd by the Maſter of the Rolls. 


Maſters to hear and determine Cauſes, and 
report to the Chancellor or Keeper, were in 


2 reſtraint upon them, as appears by his 
Speech to the Court on the 7 May, 1617. 


in the Court of Chancery, and by his Or- 
ders publiſh'd ſometime after. In his Speech, 
which is extant in ſeveral MSS. he gives the 
Court an account of what charge the King 


had taken. In conformity thereunto, - one 
charge of the King's was, that he ſhou'd con- 
tain the juriſdiction of the Court within the 
true and due limits, without ſwelhng or ex- 
ceſs: As to which he faid, he had taken ſe- 
veral reſolutions, one was, that he word keep 


refer any Demurrer or Plea (tending to dif- 
charge or diſmiſs the Court of the Cauſe) to 


an 
Fil, or at leaſt by the Maſter of the Rolls: 


Another reſolution was concerning the commu- 


and making upon the matter too many Chan- 
cellors, by relying too much upon Reports of the 
: Vide theſe Orders in print 

Maſeers 


2 


Theſe Delegations or References to the 
e till Sir Francis Bacons time, who laid 


when he firſt took his place as Lord Keeper 
had given him, and of what reſolution he 
the Keys of the Court himſelf; he wow d never 


Maſter of the Chancery, but judge it him- 


nicating the authority of the Chancellor too far, 
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Maſters of Chancery, as 1 T know, 
{ays he, the Maſters in Chencery are reverend 
men, and the great maſs of buſineſs in the 


Court cannot be 5 d without them, and it is 


a thing a Chancellor may. ſoon fall into for his 
own eaſe, to rely too —— upon them ; but 
the courſe that I will take generally ſhall be. 
this, that I will make no binding order upon 


any Report of one of the Maſter's of Chancery, 


without giving a ſeven 1 55 day, at the leaſt, 


to ſhew cauſe againſt the Report. 


In his orders, which were mais pub- 


rd on the 23 Jan. 1618. the 45 order is, 


That no References upon 4 Demurrer or 
Queſtion, touching the juriſdiction of the Court, 


ſhall be made to the Maſters of the Chan- 


cery, but ſuch Demurrers ſhall be heard. and 
mls by the Lord Chancellor Ae and 
the 47 order is, 

No Reference ſhall be made to any of the 
Maſters of the Court, or any other Commiſſi- 
oner, to hear and determine, where the Cauſe. 
is gone ſo far as examination of Witneſſes, er. 
cept it be in ſpecial Cauſes of Parties, near in 
blood, or of extreme poverty, or by. conſent o 


general Reference of the ſtate of the Cauſe. (ex- 
cept it be f the Parties) to be ſpar- 


ingly granted: uant to this, his ſuc- 
ceſſor, f pr waa dliams, declared, when 


he firſt took his Seal in Chancery, that he. 


vide Hacker's life of archbiſhop Williams 7% 
AL „ 


3 
wou'd be as cantelous as he con d in referring 
Canſes : Since which time the Reference 
of Demurrers, or of hearing and determin- 
ing of Cauſes ro Maſters, have been very 
ſparingly, if at all, granted; for which latter 
there hath been the leſs ' occaſion, becauſe. 
from that time to this, there hath been a 
ſeries of ſucceſſive "Commiſſions from the 
Crown, as is acknowledg' d by the author in 
p. 90. and whereof farther will be ſaid in 
the following pr 
From this brief account of the offices and 
ads of the Maſters in Chancery, of whom 
the Maſter" of the Rolls is the fff and chief, 
the reader may poſhbly imagine, that the 
propoſitions laid down by the author, con- 
cerning the Maſter f the Rolls, are for the 
moſt part, mutatis mutandis, applicable to the 
Maſters of Chancery. That the offices of 
Maſters of Chancery are antient offices, and in 
the nature of them proper to have judicial 
power. —— That the Maſters in Chancery have, 
and always had juriſcliction on the common 
law-ſide, by virtue of their offices. — That 
the Maſters in Chancery have always exer- 
cis d judicial authority, on the Equity ſide of 
the Court of Chancery, and have done judicial 
atts, not warranted by the King's Commiſſion; 
and that the Chancellors have, from time to 
time, carried judicial acts of the Maſters of 
Chancery, done by virtue of their offices into 
execution, by the Great Seal, and have * 
i | 2 


— 


*" 4 
. — 


„ 
* * * 
* þ + 
een. 


5 


— TO I on 


. . = 
* . r . wag Xp „* 8 
e ee * r Ae 
— a — — * — r — 2 


- 
- 
. 
. 
wy 
. 4 I 
” 
». 
% 
” 
. 
© y 
. — 4 * 
0 . *__ 
80 2 4 —_ © Pd Het # YT SLIT > ccc vr „ Rt te 1 r * 
"uv , Y , rw * LE q 6 r 4 "i 
> - * 2 9 ot Y OS , eaten > ; . rl Pl. a a Pa — . 
——— — — — CI — 4 1 — kl et Lees RT. _— —— = 2 SO bs. COP 3 L : . 3 we — Ks fu) 
. D as R 3 — — — rr U ** n 000-98 ny te, nn * „ "I 
— Dre. rr 0 n ty. "in. 2 7 PU * 2 . 2 * 8 ra, * 1 2 9 TTY . CO" — — — 4 5 
5 4 + 5 =_ * 4 . - 2 
— — —EU—˖ͥ —— 3 I 1 | 9 , — 1 4 « 4 8 
Ps * 3 - — * 1 * £73 D — — 


r * 
r 
— I EPIFTION: 


— oo ne — 


4 
3 
ASCE Bao 


- 
333 1 
LG . ² Ü iT bot ie AS, ge 95 AF BY - CITE 
* = #4 wy oor. — - -s 6. 
- — 25 8 
FE. 


WY TOs 
fie 3 


n 


(94) 
ed judicial alis of their own, upon ſuch att; 
of he Maſters in Chancery. May not all 


this be as truly ſaid of the eleven Maſters, 


as of the other Maſter, the Maſter of the 
Rolls: But will any one from thence infer, 
that the eleven Maſters are eleven ſubordimate 
Judges inthe Court of Chancery? Doth not 
every one ſee, that they are fal but eleven 
officers of the Court, tho of a ſuperior rank, 
and that whatever Judicial authority they ex- 
erciſe, it is like rhe miniſterial officers in all 
other Courts, by communication of authority 
from the Judge of the Court, in aid and eaſe 
of him, and ſubje& to his review and con- 
troul; and if this be the caſe of the eleven 
Maſters, what is there to diſtinguiſh the other 
Maſter, the Maſter of the Rolls? He is in- 
deed the primer or firſt Maſter, but ſtill he 
is but a Maſter, and hath not lawfully exer- 
cis d any judicial power in the Court of Chan- 
cery, but as one of the Maſters, except where 
he receiv d his authority by the King's Com- 
miſſion, which ſhall be the particular ſubje& 


of the following chapter. | 


(980) 


CHAP. IV. 


That the Maſter of the Rolls is uo 
Fudge in Law or Equity, in the 
Court of Chancery ; but whatſoever 
judicial Power he hath lawfully 
exercis d, hath been enther as one 


of the twelve Maſters in Chancery, 


or by virtue of the Kings Com- 


miſſion. 


f HE Keeper, or Maſter of the Rolls of 
1 che King's Chancery, is an officer of 
great antiquity and dignity in that Court. 

Sir Robert Cotton in the MS. treatiſe of the 
Court of Chancery, cited by the author p. 
15. writes that the Cuſtas Rotulor or Maſter 
of the Rolls, hath been an officer in this 
Court, of as long continuance as the Chan- 


cellor hath been a 1 where you ſee 


the Chancellor is a Magiſtrate, the other only 
an officer, the one the Fudge, the other 2 
miniſter of the Court, vis. the Keeper of the 
Roll, one of the Clerks of the firſt form in 
Chancery, © 

Ihe reader will here reflect on the proofs 
in the firſt and ſecond chapters, _ ”= 
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Chancellor is the ſole and only Fudge in Chan. 
cery, both in Law and Equity, and if thoſe 

proofs be evident and conchuſiye, as I think 
they are, the conſequence will then be una- 

voidable, that the Maſter of the Rolls can- 
not be a Judge too; and it will then likewiſe 
follow, that if the Maſter of the Rolls hath 
in any inſtances afted judicially, it cou'd not 
be done by him as a Judge, but by ſome 
power or authority derived to him, either 
from the Crown, or the Judge of the 
The Proofs contain'd in the firſt and ſe- 
cond Chapters of the Chancellor's being the 
ſole Judge in Chancery, are for the moſt 
part in the affirmative, and taken from the 
Chancellor or his Office, which do indeed 
in general imply a negative, that no one'elfs 
beſides the Chancellor is a Judge. 
But in this chapter TI ſhalt conſider” this 
matter more particularly, with relation to 
the Maſter of the Rolls and his office, and 
ſhew from ſeveral reaſons and facts peculiar 
ro him and his office, that whatever judicial 
Akts are lawfally done by him, are not done 
by him as a Judge of the Court, or virtute 
efficij, but by commiſfion from and: wort 
authority derived to him from the Lord 


7 


w HH 165106353 

The. Maſter of the Rolls is a double of: 
ficer of the court, he is both Keeper-or Mal- 
ter of the Rolls, and a Maſter in * ; 


* r 


„ 
he hath in himſelf theſe two offices, the cuſ- 
cody, of the Rolls, and one of the maſterſhips 
of Chancery: Now tho one perſon hath 
both theſe offices, yet the offices are diſtinct 
and ſeveral, as is obſerved by the Author, p. 

20. and theſe offices and their reſpective pow- 
ers, tho united in one perſon, are to be con- 
ſider d as diſtinct and ſeveral. e 
The nature of the office of Maſter or 
Keeper of the Rolls, appears in the Grant ir 
ſelf; and that there may be no miſtake in it, 
I ſhall here ſer down the Grant, as made to 
the preſent Maſter of the Rolls. | 


N 


| EX omnibus ad quos, ec. falutem. 
IN Sciatis quod nos, de Integritate, Experi- 
entia, & provida Circumſpettione, dilecti &. 
fidelis noftri Foſephi Fekyll Militis, plurimum 
confidentes,. necnon pro diverſis alijs bonis cau- 
fis & conſiderationibus nos ad præſentes 1 
aliter moventibus, de gratia noſtra ſpeciali ac 
ex certa ſcientia & mero motu noſtris conſti- 
tuimus, ordinauimus & ſtabilivimus, ac per 
præſentes, pro nobis, hæredibus & ſucceſſoribus 
mſrris conſtituimus, ordinamus, & ſtavilimus 
eundem Joſephum ſekyll, Cuſtodem ſive Ma- 
iſtrum Rotulorum, Librorum Brevium, & 
cord Cancellar' noſtr Anghe, ac hæredum 
& ſucceſſorum noſtrorum, ac eidem Joſepho 
Jekyll Offic' Cuſtodis 2 MagiſtriRotulorum, 


* 


7" .* 


Librorum Brevium & Record' prædictorum, 
una cum omnibus &. ſingulis uud feod regard 
emolument” profic jur libertat” & preheminent' 
quibuſcunque offi 2 quoquomodo perti- 
nent ſeve ſpetiant damus, & pro nobis he- 
redibus & Karas noſtris concedimus per 
præſentes; & ulterius de ampliori gratia no- 
ſtra ſpeciali, ac ex certa ſcientia & mero motu 
noſtris, pro nobis, hæredibus & ſucceſſoribus 
noſtris, damus & concedimus eidem Joſepho 
Jekyll, Cuſtod' Domus five Hoſpitalis con- 
verſor pro habitatione Cuſtodis ſive Ma- 
giſtri Rotulorum, Librorum Brevium, & Re- 
cord” przd” per Prædeceſſores five Anteceſſo- 
res noſtros, quondam Reges vel Reginas An- 
gliæ ab antiquo ad eundem uſum diſpoſit li- 
mitat & annexat” una cum omnibus edifice” 
hort gardin & pomar eidem dom five hol 
piral quoquomodo debit” pertinen' five ſpec- 
ctan Quæ quidem Dom' five Hoſpital ſcituat 
in quodam vico five plateo yocat' Chancery 
Lane in paroch' Sancti Dunſtani in le Welt 
London; Habendum, tenendum, gaudendum, 
exercendum & occupandum pred” officium 
_Cuſtod five Magiſtri Rotulorum, Librorum 
Brevium - & Record prædict ac Cuſtod Do- 
mus {ve Hoſpitalis prædict necnon cætera præ- 
miſſa cum ſuis pertinent” eidem Joſepho Jak | 
per ſe vel per ſufficien Deputat” ſuum ſrue 
Deputatos ſuos ſufficientes pro termino vitæ 
ipſius Joſephi Jekyll, cum omnibus jur & per- 

22 E00 tinent 


* 


ao. 


tinent? quibuſcunque ad officium illud five ad 
Domum .five Hoſpitalem prædict pertinent 
five IR percipicnd' annuatim vad feod 


regard 


omnimodis al Jur libertat præheminen pro- 
fic emolument' manucaptiom loc & perti- 
nent en quoquomodo per- 
tinen' five ſpectan in tam amplis modo & for- 
ma prout Edwardus Dominus Bruce, Thomas 
Egerton Miles, antehac Dominus Cancellar' 
Angliæ, Gilbertus Gerrard Miles, Millielmus 
Cordell Miles, Nicholaus Hare Miles, Rober- 
tur 2 N 3 por 
Chriſtopherus ' Hales Miles, Julius Ceſar 
Miles, Dudleius Diggs Miles, Ts Ceſar 
Miles, Johannes Dominus Culpeper, Har- 
bottle Grimſton Barr Johannes Churchill 
Miles, Henricus Powle Armiger, aut Jo- 
hannes Trevor Miles; aut aliqui alij Cuſtodes 
bye Magiſtri, aut aliquis alius Cuſtos ſive Ma- 
vium & Recordorum, necnon Domus five 
Hoſpitalis præd hujuſmodi aliqua vad' præ- 


heminen libertat profic emolument manu- 


caption loc & cætera præmiſſa ante hæc 
tempora recipere & percipere conſueverunt, 
ſeu eorum aliquis recipere vel percipere con- 
ſnevit; & ulterius de uberiori Gratia noſtra 
dedimus & 2 ac per præſentes, pro 
$457 If \ .G 4 nobis, 


quæcunque eidem officio ab antiquo quoquo- uo 
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forum Retulorum, Librorum Bre- 
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3 hæredibus & uc ceſſoribus TER 4 
mus & — 00 \ Foſephy e Fe ur 


dolium five, .duas pipas V IT 
& percipiend K e Hehe . 


gulis annis, pro termino vitz ſuæ, de vinis no- 
ſtris hzredum & ſueceſſorum noſtrorum circa 
Feſtum Paſchz aur aliquo alio te: ore poſt 
& juxta id —— le. habet. in portu 
London, per manus IH pincern 
noſtri Angliæ vel herodum 6 e ſucceſſorum 
noſtrorum ſeu cus Depurar' tt bidet, vel per 
manus receptor”, vinor noſtror , ſeu 17 
officiariorum noſtrorum hæredum W La 
ceſſorum noſtrorum:.. quorumcunque. ib 
F Pp tempore exiſtent”... In qujus rei, '&r. 
; Teſte, Rege apud Wen. decimo Went die 
Ta, anno reg e "VE | n 


5 8 "CITI may * chat it 5 ue 935 i 
of the Rolls, {why Mrits, and Records of 
Chancery, that is hereby granted; there ö 
nothing in the Grant of any Judicial, power 
and auberity, the whole that is exprelly 
granted, is fe erial; and that nothing 


more is include cherein, appears from the 
ancient Oath of the Keeper or Maſter of the 
Rolls, taken by him on his ods to his 
office, which was well and faithfully to ke 
the Rolls of the Chancery. Thus Henry 
C 5 who was admitted to be Keeper oft 


101 ) 


Rolls of ch: 18 E. 2. did on his ad- 
miſſion rake an 6 Oath well and faithfully to 
exerciſe thar "cuſtody, and his ſucceſſor Mi- 
chael de Watch, when he was made Keeper 
of the Nolls of Chancery, 7 E. z. did in 
like manner take an Oath de cuftidia a 
bene exercenda, 5 58 well and truly to execute 
the ſaid 1 { v. N 5 Sy . 
The taking of the Oatli ef office's in this 
manner, hath ' been for © ſome time diſus d, 
and the Oath which the Miſter of the Rolls 
now takes, is the Oath of a Clerk or Maſ- 
ter of Cha ncery, appointed to be taken by 
the Maſters, by Act of Parliament, 18 E. 3. 
only; whereas tlie Act of Parliament pre- 
ſcribes it to be taken in this manner, © Ye 
ſhall (wear that well and lawfully ye ſhall 
e ſexve our Lord the King, and his bote 
« in the office of Clerk of the Chancery 
< which ye be attitled, c.“ The Matter 
of the Rolls, as I am inform d, tho' by 
what authority I know nor, takes it ons, 
Ve ſhall ſwear, that well and lawfully e 
ſerve our Lord the King, and his people, 
the off ufice 0 Clerk the Chancery, or Maſter 
of the R 3 fo 1 hich Je be attitled, &c. 


8 2 1 24 7 ＋ * + ; 
«i Preſtitit "IT AE 17 Caltodia ina hon & kdeliter e ex 
ercenda. 2 7 Don 
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and doth not inclu 
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This is the raking the lawful oarh, as he is 

„ irs CHARIESY? Buy Wh 

cher ir be, as the author affirms, p. 19, 20. 


the taking che ſame oath, as the antiem oath 


of the Maſter of the Rolls'was, or the adding 
the old oath, antiently taken by the Maſter 
of the Rolls, to the new oath preſcribed by 
the Statute of 18 E. z. to be taken by the 
Maſters in Chancery, the reader will conſider; 
it is ſufficient for my purpoſe,” that the true 
and antient oath of the office was only wel 
and faithfully to ines the Rolls of Chancery, 

oth not include in it any other power, 
but What was purely miniſteriall. 


| Whether it be proper that the Keeper of 


the Rolls and Records of a court, ſhou'd be 
a Fudge of the fame court, is of no conſe- 
quence; the title of the author's firſt ſection 
in p. 15. is indeed, that the office of Maſter, 
or Keeper of the Rolls, is an ancient office, and 
in the nature of it, proper to have judicial 
power ; bur that doth not ſeem to me to be 
material; the queſtion here is upon the fact, 
whether it be ſo or no, and that muſt be de- 
termined by the uſage and practice, and ſuch 
like arguments; but when the author advan- 
ces a ſtep farther in p. 29. and affirms, that 
the office of Maſter or Keeper of the Rolls, 


appears from the nature and conſtitution of 


it, not only proper, but neceſſary to have 
judicial power; I cannot paſs over that with- 
4 ; : p : out 


66103). 

out laying, the author hath not proved it, and 
chat the common underſtanding of every reader 
will inform him, that it is not neceſſary that 
the Keeper of the Adds of à Court, ſhou'd be 
a Judge of the Court; a man may moſt cer- 
ing a Judge of che Court, and may have the 
cuſtody of the Decrees and Records of a 
Court, without having judicial power in that 
Court; the one office doth not neceſſarily in- 
volve or include the other in it. 
As the grant of the Maſterſhip of the Rolls 
expreſſes only a miniſterial. authority, and 
doth not neceſlarily, or ex vi ter mini, include 
in it any judicial power; ſo there are ſeveral 
arguments ariſing from the manner wherein 
this office hath been, and is granted, which 
ſhew it to be only miniſterial and not judicial. 
As, This office hach been frequently granted 

in Reverſion, and hath been enjoy d and held 
under ſuch Grants, and it is a rule of law 
that a judicial office cannot be granted in 
Reverſiun. As to the fact, the author owns 
it to be true p. 29. that Reverſionary grants 
have ſometimes (tho not often) been made of 
the office of Maſter of the Rolls, what he 
2 by not alien, 1 Gage ll 550 have 
| at lea half a dozen of them, an enjoy- 
ments _- 7s grants; ſo that the GE be- 


ing admitred and certain, the next point is 
as to the law, and there it is a known eftabliſt'a 
Et G4 ale, 


C1 104 ) | 

* that officia judicialia num couctaantur an. 
tequam vaten. Fudicial "offices + Cannot be 
granted till they are vacant : And ſo it 
reſolved on.conference berween the wo 2 
caſe. Fil Fac. 1. 11 Gin 93G WY 

This caſe ' of Auditor Curls 10. author a 
mits to be ſo in p. 31. 4nd that this caſe! as 
4 general rule is, and ought ta be talen for 
late at this day. H this then be law, that a 
judicial office cannot be granted in reverfion, 
and this office, which includes nothing of ju- 
dicature in its nature, hath, t ſeveral and 
diſtant times, been granted in reverſion, and 
ſuch Grantees have enjoy di the office by vir- 
tue of ſuch grants: e proof that 
this is only — office, and not a Ju- 
dicial one. en A 

Another argumetic againſb the Maſter of 
the Rolls office being a judicial office; ariſing 
from the manner Wherein this: office -hath 
been granted, is, That the office of the Maſter 
of the Rolls hath been uſually — 'be en. 
 ercisd by Deputy. 

It is another rule of law, that a ics 
office is a perſonal truſt, and _ be 
ed to be executed by Deputy ; "this oy How” well 
known, that there is no need to quote ':zatho- 
 rities to prove it; I ſhall therefore only cite 
and expreſs one out of the book call'd; The 


Dover ſity * Courts, writ in the time of H. 1 


n, PRs. | 


ants 


1 pron , he camot mute an 


Aſſign: No man —— that any Judge 


in Weſeminſttr-Hall could make a N o 


ſupply his judicial place on the Bench. 

Iltis therefore an evidence that the Maſter- 
ſhip of the ITT becauſe 
it — generall to be exercis d 
by Deputy, and that which makes the ob- 
jection ſtronger, is, e ow it n born 
exercis'd;by;-Deputy. 


werb ep 12 L e 


hath! been uſually — to be exercis d by 
the Grantee: or his Deputy, and that there 
is an inſtance of ſuch a depuration, viz. A 
deputatian by the Lord Elſemere to Mr. Lam- 
bard; anno 1597. The author indeed alledges 
ſeyeral matters to avoid the force of this de- 
putation, and of Mr. Lambard's acting undet 
it, which I ſhall n examine in an- 
other place. 

John Waltham was Keeper * che Rolls 
AK. 2, — ln thoſe days the Maſters of the 
Rolls were not made by Patent, as now, but 
by immediate conſtitution and admiſſion 
thereon. John Waltham being Keeper of 
the Rolls, and | likewiſe Archdeacon of * 


3 ) Vide Diverſite des 3 dae 1567, p. 104. 4. 


mond, 
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(26062) 
mond, and having occaſion to go ſometimes 
1 vis 4 f conry, the 
King granted to t Waltham, 
that as often as. he ſhould abfent himſelf for 
rhe ſaid cauſe, or any other 22  tauſe, 
he might depute, and put in his place auy Y per 
ſon, which ſhould appear ſufficient to the C 
pol for the time being, to do and exerciſe 
for him in his abſence the foreſaid office, in al 
57 as the ſaid John Waltham ſhould or 
might do if be roma gum wag the power of the 
Deputy after his return entirely ceaſng. 

in this caſe the King granted liberty to the 

| Maſter of the Rolls, as often as he wi wo 
with the approbation 6 ' the Chancellor, to 
make a Deputy in omnibus in every thing that 
he himſelf cou do by virtue of bys office. 


x Rex omnibus ad quos &c. Selutem- Sciatis mad pro eo qued 
ſumus Informati quod dile&o Clerico noſtro F d' Wal 
tham Cuftodi Rotulor' Cancellario noſtro, qui Archiadiaconus 
Richmond. ad præſens exiſtit multimode oportebit ſe aliquan- 
do verſus archidiaconatum præd' trahere ad viſitand ibidem 
& cur* ſuam exercend' fic quod ipſe Servitio noſtro in. offi- 
cio præd' in perſona ſua continue intendere non poteſt, de 
ratia ſpeciali noſtra conceſſimus dicto Johanni quod quan- 
nque ipſum oportuerit ſe ex cauſa præd' ſen alia rations- 
bili abſentare idem Johannes deputare & dimittere poſſit loco 
ſuo Quandam. perſonam quæ Cancellario naſtro pro temport 
gg, ufficiens videbitur ad faciendum & exercend' pro 
eo in ablentia ſua oficium præd' in omnibus pront idem Jo- 
hannes faceret ſeu facere poſſet ſi præſens foret, poteſtate 
hujuſmodi deputati poſt redditum ipſius Johannis ceſſante 
penitus & omnino. In cujus, c. Teſte Rege ad * 
20 Die Febr. Anno regni ſui octavdo.1 
Rot. pat. 8 R. 2. p. & u. 26. 
Per brev. de privato Sigillo. 


This 


This indeed is agreeable to the nature of 
deputations and deputies, which latter, ac- 
cording to the general rule of law, have all 
the authorities and powers of their principals 
in them; but this ſhews that the Maſter of 
the Rolls's office had no judicial power in ir 
to be deputed. Can any man think that by 
virtue of this licenſe John Waltham, as often 
as he had occaſion..or a mind to be abſent, 
cond make or unmake a Judge in the . 
Court : This power he maſt have had if the 
Maſter of the Rolls's office was a judicial office, 
ut this evidently ſhews, that it was only a 
Mr. Lambard was Deputy, he did no other 
than miniſterial acts by virtue of ſuch —_ 
tation. It is a moſt convincing proof, t 

the office of the Maſter of the Rolls is only 
miniſterial, becauſe he may make a Deputy, 
which a judicial officer cannot, and becauſe 


luch Deputy hath never done any other than 


miniſterial acts. . 
T here is yet another objection, ariſing from 
the manner the office of the Maſter of the 
Rolls hath been granted in, to ſhew that it 
is no judicial office, and that is, that it hath 
been granted to two perſons and the ſurvivor 
of them ; in which caſes there may be two 
Judges made inſtead of one, which is contrary 
to the author's ſuppos'd conſtitution of rhe 
Court; or the two Judges may, 4 their diſa- 
greement, be in fact none, and if one of the 
2 ewo 


miniſterial office; and accordingly in fact when 
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two dies, then only one Judge remains, and 
the number of the Judges is thereby leſſen 
and become arbitrary and uncertain, accord. 
ing to accidents and contingencies. @ 

The author rakes notice of this in p. 37. 
bur the anſwer there is, it has ſo ſlight a foun- 
datios in fact, that it is ſcarce worth notice, 


for there is but one inſtance. of the. kind, ani 
that in à caſe ſo Fog articular, that 1⁰ ener 


concluſion can be draum from 3 
What the author means by 4 „ 80 fon 


1 in fact, I do not know; it is a rut 


at, and ſuch as he owns; the Patent is ex- 


tant, and every one may ſce that it is a fat 
well founded, and tho there was no other 


inſtance of Ben! a grant, yet this inſtance i 15 


undeniable, that the 13 i Nov. 1 H. 7. the 
King granted the Maſterſhip 'of the Rolls to 


| Robert Morton and Willam Mot, for the term 


of their lives, and of the longer liver of them; ; 
and as to any particu in that caſe, to 
it from others, 3 find none. 

he ſum of what hath been faid, relating 
to the office of the Maſterſhi of the Rolls, 
is, that there is nothing in . grant ieſelf 
belides the keeping of he Rolls and Records of 
the Court; that the oath of his office is well 
and truly to keep the Rolls and Records of 
the Ch; that there is nothing of judicial 
power expreſs'd cither in the Parent or oath, 


: Vide Rot. Pat. 1 H. 7. p. 4. 


but 


[FD 1 
0 but wharſoeyer' is mentioned. in richer, 7 E 
niſterial; and that this office hath been granted I 
in reverſion, to be exercis'd by. Deputy, and | 
; to to, and the ſurvivor of them; which are 
0 al clear and evident marks, that the office is 
not in its nature judicial but miniſterial; ſo 
, the a e 12 p. 29. The 
the office. of Maſter of t appears from. 
the — 1 conftitution. of it mew and 
neceſſary to have judicial power, is withoutany 
grounds or foundation; the inference ſeems 
to be evidently otherwiſe : : The grant and 
oath of the Ace plainly deſcribe it to be 
only a miniſterial office, and it hath been 

granted, in ſuch manner, as miniſterial offices 
may Tay be. but as. by che general rule of law ju- 
dicial offices cant be: The concluſion then 
is plain, thar this office of the Cuſtody of 
the Rolls, 15 merely miniſterial, and no wy . 
judicial. 

There 0 anothe er  confidlecarion ro prove 
the Maſter of the Rolls ro be only a mini- 
ſterial officer, and no Judge of the Court, 1 
which ariſeth from the union that hath been A 
of this office, with that of the Chancellor or i 
Keeper; the Judicial wer of the Chancel- 
lor, and the office of Maſter of the Rolls, S 
have been frequently | in the ſame hand 
Now if by the conſtitution of the Court 
there are 05 be two Judges in it, the one ſ#- 
preme, the other ſubordinate ; the ſubordinate 
is as much a part of the conſtitution as the 
ſupreme, 
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{ca gz: 
fupreme, and the Court can be no more with. 
out the one than the other; and it is impol- 

ſible that one man can be both, the ſame 
perſon cannot be both ſupreme and ſubor- 
The Author faith; p. 7, 8, and 9. The 
Court of Chancery is 4 Court of great bu. 
ſineſs, and much labour is requir d to go thro 
it: For this reaſon, the conſtitution of this 
Court did wiſely inveſt two. great Officers of 
the Crown with a judicial power, uot. co-ordi- 
nate as in other Courts the Judges are, but 
ina ſubordination of the one to the other, for 
the Chancellor is the ſupreme, and the Maſter 
of the Rolls a ſubordinate Fudge in the Court; 
that by reaſon of the great avocations of the Wt ( 
Chancellor, there was wanting ſome perjont0 Ml | 
whom the ſiutors of the Court might reſort in 
his abſence for the difpatch of buſmeſs : And 
accoraingly the ſuitors may, and always have 
applied to the Maſter of the Rolls for juſtice 
in that Court, who either with or without tht 

47 aſſiſtance of the Judges, hath diſtributed it to 

_ 8 them in the ſame manner as hath been done h) 

= the Chancellor. That it was not poſſibl 

Wy | wholly to ſupply the abſence of the Chancellor 

8 by ſpecial commiſſions to the Judges, for the) 

4% are employd in their proper buſineſs, and can 
only meet at ſtated times, and at ſome ſeaſous 
of the year are difpers d.-— That delay is ver) 

grievous in any Court, and more ſo in this 
court. That to provide againſt this delay, 

I 5 ſeems 


— 


5 e 


** 1 1 


RS 
ens to have been the policy of the Iaw, in 
- WW molding the Court of Chancery, when it in- 
veſted the Maſter of the Rolls with 4 juriſ- 
ation by virtue f his office, in aid of the ju- 
riſdiftion of , the Chancellor, not coordinate 
= F142 3 the preheminence of that high 
oe is preſtrud, the unity of juriſdiftion of 
dhe court is maintain d, and the buſmeſs of the 
tors is diſpateh d. n That the buſineſs of 
f WE the court is divided between them. u That 
. 
| 
; 


— - - — tba een eg >, 


| they ſit at different times and places, reſpec- 
tively, as it were, by futns.---- * That with- 
ont this juriſdiction of the Maſter of the Rolls, 
delays to the ſuitors would be intolerable. _ 
All this reaſoning may be fine, and if a 
Court of Chancery were now to be moulded, 
poſſibly it might be adapted to this model; but 
che facts that have happend, ſhew that it was 
| WH impoſſible that this preſent Court of Chan- 
| 
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cery ſhould ever have been ſo framed. * If the 
| judicial power of the Chancellor, and the 

Maſterfhip of the Rolls, have been in one 

and the far rſon, chen it is impoſſible that 

the Author's ſcheme could ever have been the 
| conſtitution of the Court. The Author's 
| ſcheme is, that there are two Judges in the 
| Court, the one ſupreme, the other ſubor- 
| WH dinate; in this caſe the ſupreme arid the ſub- 
I cdinate are the fame, and yet this caſe hath 
happen d very frequently in the Court. 
ö ; | % , 


. 90, 10. P. 102. 2 
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Ihe 8th of June, 1467. the Seals were ta 
ken from the Archbiſhop of Tork, and the 
fame day the King deliver d the Seal to Re. 
Jab modo &. forma ſequentibus, ax. 
¶ Thar the courſe of che ev. and eminiſtrari 
of juſtice, might not be let, to ſeal all manner 


| Thar he uſed nor che ſaid Seal, but in the 


Bren: of the Earl of Eſſex, Lord Haſtings, 


Ir Ja hogs, Sir Toby Nut, cheep, ro 
or one of them; and when the ſcaling i 


done, to put it again into the bag, to be 
ſeald with the Seals of the ſaid four perſons 


* > 


or him of them that ſhall be preſent, _ 
And that the ſaid Keeper, every day be- 


fore night, deliver to one of the ſaid £592 
the ſaid bag, with. the King's Great Seal, ſo 
ſeal'd, and on the morrow receive it again, 


and uſe it again in manner and form afore 


And over this, The King will d and con- 
matters to be examined and diſcuſs d in his 
Court of Chancery, ſhould be direfied and d. 
Zermined according to equity and good con. 
ſeience, and to the old courſe and laudable c. 
roms of the ſame Court, ſo that if in any ſuch 


matters, any difficulty or queſtion in the law 
happen to ariſe, that he : take the ad- 


vice of ſome of the 


— 


King's Juſtices, /o tha 


r 
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right and juſtice may be truly miniſtred to every 


1 
So alſo Ahlen re hen Gardiner, Biſhop of 
Winchefr died, te Queen took the Great 
er &wrt.cuſtody, and the 2 & 3 
Phil. C. Mifer; Mv. apr only Sir N 
cholas Hare” er of the Rolls, to hear and 
determine. all matters and cauſes in Chancery, 
and to do and execute all manner of cauſes 
and matters of juſtice in the ſaid Court, aſter 
che courſe of the Chancery, in like manner 
as the Chancellor of 2 for the time be- 
ing ſhould or ought to 
So upon the death of Sir Chr; ande 2 
ton, Lord Chancellor, the Queen granted a 
commiſſion to che Lord Treaſurer and others, 
for the cuſtody and uſe of the Seal, and gran- 
ted another commiſſion to Sir Gilbert Ger- 


rard, the Maſter of the Rolls, and others, 


for hearing and derermining matters and gu- 
ſes in Chancery. 

So upon the death of Sir John Pucker _ 
Sir Thomas Egerton, the Maſter of the R 
was made Lord Keeper, and retain' d doch 
offices for ſeveral years. He had as 
and great avocations as other Chincellors, 
his abſence was no more ſupplyd by ſpecial 
commiſſions than before or ſince,” and yer there 
was then no Maſter of the Rolls, ro whom 
the ſuitors might reſort in his abſence for diſ- 
patch of buſimeſs.-—----- It cou d not then be 


E- thought to be the conſtitution of the court 
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75 nn that there were to be #wy 
Zudges in it, che Chancellor "ara andthe 


er of the Rolls the ſubordinate one; if 
it had been ſo, then by the Keeper's being 
alſo Maſter of che Rolls, the conſtitution of 
the Court was broke; there was then but one 
Judge, for one man cannot be both a ſupreme 
and a ſubordinate Judge, and the fancied po 
licy of the law in molding the court of Char 
Frey, was intirely defeated. 

Bur there is a more modern. inſtance of che 
like nature, in the late Lords Commiſſioners 
of the Great Seal, when the Earl of Mac. 
clesfield parted with the Seals, they were de- 
livered to Sir Foſeph Fehyl,. Maſter., of the 
Rolls, and two judges; the Maſter of the 
Rolls became thereby, with the others, the 
ſupreme Judge, and in the common way of 
thinking cou d not be the ſubordinate one too, 

In all theſe inſtances, what became of the 
Author's pps d Wiſe conſtitution of the 
court, or policy of the law, in conſtituting 
two Judges in ” ae Court of Chancery, the 
Chancellor ſupreme, and the Maſter of the 
Rolls ſubordinate? Where was the Authors 
divided buſmeſs of the Court, and the fitting of 


two Judges by ſurus, at different places, to dil- 


patch it? And what became of che cauſes of the 


fuitors, whoſe delays, without a ſubordinate or 
ſecond Fudge, we are told would be intolc- 
— 2 — It this was * conſtitution of 


- the 
- 4 


(rage) — 
the court, then all theſe Parents from the 
Crown, and more that may be enumera- 
ted, were ſo many breaches of the law and 
conſtitution, or rather ſubverſion of them; 
for the having but one Judge inſtead of two, 
and the making the ſame perſon both the f- 
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preme and ſubordinate judge, is an entire L 
ö change and deſtruction of the ſaid ſupposd $ 
conſtitution; and therefore it is more reaſo- 4 
| nable to imagine that by the policy and con- 4 
: WH fiitution of the court, the Maſter of the Rolls i 
is no Judge, but only a Miniſter or Officer. 4 
a Another reaſon to ſhew that the Maſter or I 
; Keeper of the Rolls is no Judge of the court, 1 
: may be collected from the ſeveral other mi- | 
; niſterial offices and employments executed by {| 
: him, in the court, beſides the mere cuſtody of 1 
f Rolls and Records. 5 {. 
„1. Heis Clerk of the v Perty-bag, and, as i 
e Sir 4 John Pettus writes, whenever the King's | 
0 Warrant to iſſue out Writs for Parliament, is |; 
g ſent to the Lord Chancellor, his Lordſbip ei- lf 
c ther ſends it, or a like Warrant, to the Maſ- N 
er of the Rolls, who as chief Clerk of the | 
( Petty-bag, cauſeth the other Clerks of the i 
f office 70 ingroſs the Writs. | | fl 
b He is alſo by the conſtitution of the Court f 
C one of the u writers to the Great Scal, and for- |: 
7 OA "FT merly ö 

r 4 Inſt. g7. Sir John Pettus Conſtitution of Parliament, 
ff 325. 4 Ibid. - 2 | en % 
0 * Imprimis, Cum ab antiquo ordinatum fuit quod Cuſtos it 
Rotulor Cancellariz prædictæ pro tempore exiſtens haberet i 

a | | tres 
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merly had only three Clerks, like the other 
Maſters, fo write under him, in his name, till 
by the Ordinances of R. 2. his Clerks were. 
increaſed to ſix, from whence came the fix 
Clerks, who, together with three Clerks of 
the Petty bag, wrote in the Maſter of the 
Rolls's name, as * Mr. Croke, in the MS. .ci- 
ted by the Author of the Diſcourſe, relates; 

In the old Orders of the Chancery, ſays he, 
ce it is found that theſe neceſſary officers and mi 
« niſters have been admitted to write to the 
„Seal, viz. the Clerk of the Crown, the 
. Prothonotary, the twelve Maſters, in which 
number the Maſter of the Rolls is one, and 
« the Prothonotary is another. 

The faid fix Clerks and Clerks of the 
Perty-bag wrote Patents, Writs and Pro- 
ceſſes, of divers kinds, (too tedious here to 
be enumerated) under and in the name of 
the Maſter of the Rolls, to whom Fees were 
anciently, and ſtill are paid, as being written 
by his Clerks, a * few of which, for example, 


tres Clericos Jubſcribentes in eiſdem Rotulis, & non plures (pro 
eo tamen quod negotia in dictis Rotulis inſerenda indies conflu- 
unt multo magis quam ſolebant) Ordinatum eſt, quod idem 
Cuſtos jam habeat Sex Clericos, & non plures, ſeribentes in 
Rotulis prædictis, ex cauſa prædicta. 

W Croke's MS. Ibid. p. 15. 

x Fees of Writs, &c. al to the Maſter of the Rolls, as 

Chief Clerk of the Petty-bag. I. 5. d. 

Brev' de Venire facias, — 1 | 
Pro Cancellatione Recogn' pacis, 
Melius Inquirend',  wnnnnn—_ - 
Pro quolibet judicio, — 
Pro Exemplificatione, 
Pro Conſtat — 
For a Patent for a Sheriff. 


E 

are taken from the ſaid MS. of Mr. Croke, 
and inſerted in the Margin. 
The Maſter of the Rolls was alſo one of 
thoſe who y plied Writs to the Great Seal, i. e. 
examined them, and plied or folded them up 
o be ready for the Great Seal, to be put to 
„ co 
He likewiſe was appointed by the Chan- 
cellor to * ſwear the Clerks ſerving under 
| the Clerks of the firſt and ſecond Form, and 


the Curſitors. He alſo attended to ſwear the 


Judges, at their creation in Weſtminſter Hall. 


The Lord-* chief Juſtice Forteſtue gives us 


this account of. the creation of a Judge in 


his time, viz. When the K ing ordains a Fuſ- 


tice by his Letters Patents, the Chancellor ſhall 
enter the Court where the Fuſtice is wanting, 
and cauſe the Serjeant elect to be brought in, the 


Letters Patents to be read, and notify the King's 


r Trem, Quod quilibet prediftorum duodecim Cleri- 


corum ad robas, haberet tres Clericos ad magis, hujuſmodt 
conditionis, ſctlicet non uxoratos, manibus ſuis proprus ſcri- 
bentes, ſab nomine magiftri ſui ad ſigillum Domini Regis in 
Cancellar” prædicta. Et quod nullus eorundem duodecim 
plicet brevia communiter ad ſigillum prædict' præter prefa- 
tum Cuſtodem Rotulorum & Præceptores per dictum Cancellar? 
gs & præficiend'. 2 & 7 Art. of the Ordinances of 
Item quod omnes præd' Clerict prædictorum Clericorum 
de prima & ſecunda forma, ac etiam illorum Curſitarum, qui 
ad habend' Clericos licentiati fuerunt, Coram prefato Cuſtode 
Rotulorum, & uno Præceptor' vel Examinator' jurent' quod 
ipſi omnia & ſingula brevia, ſub nominibus Magiſtrorum ſuo- 
_ faciend' manihus ſuis propriis ſcribant'. 24 Art. de Ord. 
2 Forteſcue de Laudibus Legum Angl. c. 51. 
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aſure, touching the office of, Juſtice then 
pg which done, the ' Maſter of the Rolls 
ſhall read before the fame elect perſon, the 
Oath that he ſhall take, which when he hath 


ſworn, the Lord Chancellor ſhall deliver to 


him the King's Letters Patente. 
Let the Reader judge for himſelf whether 
a perſon deputed to all theſe miniſterial acts 
and ſervices, could poſſibly be a judge in the 
higheſt court of juſtice amongſt us. 
I ſhall now proceed to conſider the Maſter 
of the Rolls in his other office or capacity, 


as one of the Maſters of the Court of Chan- 


cery. | 
Thar he is one of the twelve Maſters of 
Chancery, the frff and the chief, needs no 
proof; every one knows it, and the Author 
admits it to be ſo, p. 19, 20. Xt 

And tho he doth not as Maſter or Keeper 
of the Rolls, exerciſe any judicial act in the 
court, yet he doth as Maſter in Chancery, 
and, like the other Maſters, acts by delega- 
tion from the Chancellor ; and in his judicial 
acts, is, as they are, ſubject to the reſtraint 
and direction of the Chancellor: And this 
will appear by what follows. 

An Act of Parliament was made, the 18 
E. 3. to eſtabliſh the Oath of the Maſters 
or Clerks of Chancery, and of the Clerks of 
courſe, i. e. the Curſitors. 11. 

This Act doth not oblige the Maſter or 
Keeper of the Rolls, by that name, to * 

2 the 
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"he Oarh; ber only eblges thy Clerks o Maß 


ters of the Chancery to take them: But yet 


the Maſter of the Rolls knowing himſelf to 
be one of thoſe Clerks in Chancery, hath 
ever ſince the making of that Act taken that 


Oath as a Clerk, and takes no other Oath 


of Office. The Oath iitit 

Ie ſhall fewear that well and truly ye ſhall 
ſerve our Lord the King and his people, in the 
office of Clerk of the Chancery, to which ye 
be attitled : And he ſball not aſſent nor procure 
the King's diſher:ſon, or damage to your pow- 
er; nor ye ſhall do, nor procure to be done, 
| any fraud to any man's wrong, nor any thiug 
| that toucheth the keeping of the Seal: Aud ye 
= ſhall lawfully counſail, in the things that touch- 
eth the King, when ye ſhall be thereto re- 
quired, and the counſel which ye know tan- 
thing him, ye ſhall keep ſecret; and if you 
know the King's diſherifon or perpetual da- 
mage, or fraud, to be done upon things which 
touch the keeping of the Seal, ye ſhall put 
your lawful power to redreſs the fame ; and 
if you cannot the ſame do, then ye ſball cer- 
tify the Chancellor or other, which may do 
the ſame to be amended to your intent. 

A Clerk of the Chancery, and a Fudge of 
the Chancery, are in common underſtanding 
two different things; Oaths of Office ex- 
plain the nature of the Office. The Oath 
he ro is to ſerve the King and his people in 
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che Office of Clerk of the Chancery, not of a 
Jud of the Chancery. 
Bet eſides alſo, at the end of the Oarh there 


is contain d, that if he knows any thing _ 


to the diſberiſon or damage of the King, v 
lating to the Great Seal, that he ſhall | hi 
power to amend it, and if he cannot ſo do, then 


be | ſhall certify il to the Chancellor or others 


which may do the fame. 
It is obſervable; that in the ancient Oaths 
of the Judges in Weſtminſter Hall, if they 
know any diſheriſon of the King, chey are to 
give him notice of it; but in the Oaths of 
the Officers of the Court, they are to give 
the Judge of the Court notice. * - 

Thus in the Oath of a Juſtice or r Judge 


appointed by the 18 E. 3. Stat. 4. it is, that 


be ſhall not know of the Fn pes a ;ſberifon 
of the King, whereof he ſhall not 123 him 
zo be warn d by himſelf or others. 

So the Oath of Chancellor is, T ſhall 
not know or ſuffer the diſheriſon of the King, 
nor that the rights of the Crown be decreas4 
as far forth as you may let it, n 
not let it, ye ſhall make it clearly a be ex- 

preſly known 10 the King, with your true ad- 
Vice and counſel to the Ki ing, in all that you 
ans > ts 

But in the Oaths of the Officers of the 
Courts, they are to give their reſpective 
Judges notice of it, as the Oath of a Protho- 
notary in the Common Pleas, is to do 10 


4 falſbood 
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falſhood nor deceit within this place, nor to 


conſent to none, and if he knows of any done. 
by any other perſon within this place, 70 give 
notice to the Kings Fuſtices of. this place, or 
to ſome of them. Raſt. Intr. 442. b. 

The Oath. above-mentioned, taken by the 
Maſter of the Rolls, upon his admiſſion. to 
be a Clerk in Chancery, is the ſame that is 
taken by the other eleven Clerks or Maſters 
in Chancery on their reſpective admiſſions, 
and both he and they are by chis Oath equally 
to certify any damage relating to the Crown, 
which they cannot prevent to the Chan- 
cellor, or other who may amend it. 

Is there any difference here between him 
and the other eleven Maſters? Is not he one 
of the Clerks as well as they? Do not he 
and they take the ſame Oath of a Clerk 
of the Court? And can he any more than 
they be both the Judge and Clerk of the 
Court? 


Whatever the Author may now think, i 
hath becn the opinion of all times, that * 
Maſter of the Rolls is as the other Maſters 
in Chancery ; . the number of twelve Maſters 
would not be compleat without him: Hie is, 
with the Maſters, of the Chancellor's cauncil; 


an aſſiffant to him, as hath been ſhewn in 


the preceding chapter. METS 
In the Ordinances of the 12 R. CV 1 and 


che other Maſters "OY and are TO together 
| under 


1 


— n - 
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under the general name of the ©twelve Clerks 
of the firſt form. ; "© x3 | N 
Among the Chancery Parchments in the 
Tower, of the reign of H. 4. the King com- 
mands the Keeper of the Hanaper to pay to 


Simon Gainſtead, Keeper of the Rolls, the 


uſual allowances, pro ſeipſo ac ſorijs ſurs Cle- 


ricis, for himſelf and his fellow Clerks ; and 
in the firſt year of H. 6. there is another 


Writ or Command from the K 
like kind, Rot. Pat. 1. H. 6. 

I may venture here to cite the opinion of 
Maſters in Chancery a hundred years ago, 
when there was no diſpute or uneaſineſs be- 
tween them and the Maſter of the Rolls, 
and when what they then affirm'd doth not 
appear to have been denied by any one at 
that time. 4 . | 

In the before-cited MS. containing a de- 
fence of the Maſters of Chancery, of the 
precedence allow d them before the Serjeants, 
they not only bring poſitive arguments to 
eſtabliſh their precedence, but alſo anſwer 


ing, of the 


the objections made by the Serjeants to the 


contrary. 
One objection was, that the late uſage and 
cuſtom was to the contrary: To that the 


Maſters ſay, If by the ignorance of Officers 


5 Ordinatum eſt per Dom' Cancellarium Angliz, ac per du- 
odecim Clericos de prima forma ad robas, in Cancellar' Dom' 
Re:is Concordatum Ast. the 2d. Nullus eorun- 


dem duodecim ·—plicet brevia præter Cuſtodem Rotulor' &. 


n 


— 


Ph 1 — 


„ 
negligence of Maſters, and ambition of the Ser- 
jeants, ſome wrong hath been done of late 
years, there is no time paſt to be reſtor d; yet 
hath it not been ſo wholly neglected as is ſug- 
veſted: And one of the number of the twelve 
Maſters hath continually held his place meet for 
his calling ; doth not. the Maſter of the Rolls, 
who hath no warrant to ſit next unto the 
Lord Chancellor upon the high bench, but that 
he is primus de prædicto numero duodeno; 
nr hath any juriſdiction there, but as a Mafſ- 
ter of the Chancery holds his place whereſoever 
he be, between the Lord Chief Fuſtice of the 
King's Bench, and Lord Chief Fuſtice of the 
Common Pleas, and above all the reſt of the 
Judges and Barons? Tet was he not anciently 
ternd but Clericus, as we were, and for his 
juriſdiction was but as we. If he be but as 
one of us, (tho the chief) it may be eaſily diſ- 
WH cd what place his fellows in place onght to 
| hold. We hope there will not be any ſo abſurd 
as to Hold, that in reſpect of his keeping of the 
Rolls of the Court, he ſbould fit ſo high, for 
Hen the Cuſtos Hanaperij who keepeth the 
King's Treaſure there, the Cuſtos Recordorum 
& Brevium in the King's other Courts mig hi 
= Ne to ſet themſilves by the Judges 
Toe +: 5 | | 
But beſides all this, there remain fufficient 
monuments in the court to ſhew that by the 
conſtitution of the court the Maſter of the 1 
Rolls is no other than another Maſter, = 5 
N nat Fg 


CY FY_ pus. "CF T OY 


0 124 ) 

that by authority and power from the Chan- 
cellor, he did judicial acts in the ſame man- 
ner as other Maſters. did, and no otherwiſe 
and was ordered and directed by the Chan. 
cellor to this or that part of le buſineſs of 
the court, as the Chancellor thought moſt 
expedient and pr 

Thoſe matters which by modern uſage are 
now only committed to the eleven Maſters, 
were heretofore promiſcuouſly and in like 
manner committed to the Maſter of the Rolls, 
ſometimes to him alone, and ſometimes 1 
him and other Maſters. 

The peruſal and conſideration of b Fae 
gatories whereon perſons were to be examin d, 
referr'd to Sir William Cordell, Maſter of the 
Rolls. 

In like manner, the ſettling of Interro- 

tories whereon perſons were to be examin'd, 
referr d to Sir Gilbert Gerrard, Maſter of the 
Rolls. 
The © conſideration of Witneſſes taken ad 
informand conſcientiam, referr'd to the Maſter 
of the Rolls, to be by him perus'd and con- 
ſider d, whereon ſuch further order ſhould be 
taken, as to the court ſhould ſeem meet. 

By e order of the Lord Chancellor, a per- 
fon examined upon Interrogatories by Sir 
Robert & outhwell, Maſter of the Rolls. 
Hole & aP v. Baniſter & ab Trin. 9 Eliz. Regiſt. 154-4. 

'© Amies v. Matthew & al' Trin. 23 Elix. Reg. 535. 4. 


"4 Ringroſe v. Billing, Mich. 10 E/iz. Reg, 332. 4. 
Þ wa Term Mich. 37 H. 8. Reg. 22. 4. Th 
. | c 


n 

"The Maſter of the Rolls f ordered to con- 
ſider of the Defendant's title to the land in 
variance, and if it ſhould a appear that the De- 
fendant had a title, but r k in ſetting out 
the ſame in his anſwer, that then on report 
thereof the court wou d give liberty to the 
Defendant to put in a new anſwer. 

The s conſideration of a common recovery, 
whether it was between the fame perſons as 
were Parties to a ſuit in Chancery, referr'd to 
Sir William Cordell, Maſter of the Rolls, and 
Mr. Fluyck a Maſter. . 

The court referr'd to the Maſter of the 
Rolls the h conſideration of the caſes on both 
ſides, exhibited to inform the court whether 
the laid caſes did agree or not, whereon he 
made his Report. 

Referr'd ro the Maſter of the Rolls, and 
Sir Richard Rede, a Maſter, to conſid 
whether certain Bonds and Aſzanices were 
good and ſufficient, whereon a report was 
made by. the Maſter of the Rolls. 

Refeird to Sir William Cordell, Master of 
the Rolls, to & conſider whether ihe Defen- 
dants had confeſs'd by their anſwer, the ha- 
ving of the Will demanded by the Plaintiff, 
or of any e Will, whereon he made his 
Report. 2 | „ The 

* Goure v. Ingram & Us Paſ. 6 Eliz. Reg. 169. "Ip 

s Joanes v. Griffith, Mich. 16 & 17 £/iz. Reg. 47. b. Ibid. 
183. b. 218. 2. The Mayor, Furats and Commo- 
nalty of Feverſham, 9. Parker, Hill. 17 E/iz. Reg. 133. 4. 


Leigh . Done & al' Paſ. 17 Elix. Reg. 218. 4. & ibid. 
249. 4. * Wishkins . Fincham, 7 Maij 21 Elie. 


Reg. 96. 6. & 21 ix. Reg. 112. 6. 
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then this court will give further order, c. 


* R we 8 1 * 
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(2126) 
The court i ordered money to be deliver 
to the Maſter of the Rolls for ſafe cuſtody. 
And after the death of Sir William Cordell 


Maſter of the Rolls, there are n orders of 
court upon his Executors, to Lied money out 
of court that had been receiy'd in by him. 
n Deeds and Writings ordered by the coun 
to be brought before the Maſter of the Rolls, 
and to be ak by him till farther order. 
Sir William Cordell, Maſter of the Rolls» 
appointed by order of court to- ſpeak with 
Mr. Kellaway about the ſpecial. points that 
moved him to make a Certificate into the 
court, concerning the matter then in queſtion, 
the Maſter of the Rolls accordingly talked 
with Mr. Kellaway, and made his Report 

MR. „ 
The ? inſufficiency of anſwers referr'd to 
the Maſter of the Rolls. TR 
AR — The 


1 Bowſer . Webb, Mich. 22 & 23 Eliz. Reg. 79. 4. 
Knowles v. Fettiplace, eodem Term' Reg. 1 12. 4. 

m Mich. 23 & 24 Flix. Reg. 275. 4. & Mich. 25 & 26 
Eliz. Reg. 139. EEE, 1 : 5 
n Vaughan 2. Parry, 8 Mzij, 4 E. 6. Reg. 215. a. Duke 
of Suffolk & Ux' v. Bartie, & aP Reg. 6 & 7 E. 6. 140. 


111 Blunt v. Robinſon. b 

P. 817. Ordered by the right honourable the Lord Keeper, 
that the Council on both parts ſhall attend the right worſhip- 
ful the Maſter of the Rolls, with the bill and anſwer, to the 
end he may conſider whether the Defendant's faid anſwer be 
ſufficient or not, if not, then wherein it is inſufficient, and 


| Hovenden 


| 
F 
, 
if 
{1 


PP 
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The Maſter of the Rolls, Sir Nicholas 
Hare, 4 ordered by the Lord Chancellor to 
tax coſts, | The like to Sir * Gilbert Gerrard 
and Sir © Thomas Egerton. 
A: Bill referr d for ſcandal to Sir Gilbert 
Gerrard, Maſter of the Rolls, and Maſter 
Dr. Forth, one of the Maſters, who made 
their report thereon, and W given by 
the court on ſuch rep 

The Parties ordered © to attend the Maſter 
of the Rolls, to * ſtrike a Jury. 

The Maſter of the Rolls is ordered to w 
peruſe the Evidences of the Matters in que- 
ſtion, and that ſo many of them as he ſhould 
e to appertain to the Plaintiff, ſhould 

ſhew'd to the Plaintiff's council; and that 
the Maſter of the Rolls ſhould report to the 


Lord Chancellor the whole matter, that 


Hovenden v. the Mayor, &c. of Combs Reg. 


24 & 25 Elix. p. 143. Palfriman v. Adams, Reg. 36 & 3 . 


Flix. 54. b. Belſon v. Sipſon, 10 Nov. 24 & {25 Elix. Reg. 
101. 4. 

1 And it is further order d, adjudg'd and decreed, that the 
faid Plaintiff ball pay unto the ade the coſts and char- 


- him ſuftain'd in his ſaid Pris as well in this Court as 


t the Common Law, at the taxation and appointment of Sir 
Nicholas Hare, Kut. Maſter 4 the Rolls. Parot v. Edge: 
buſton, Hill. 1 Mar. Reg. 97. 5 

Reg. 24 & 25 Eliz. Livers v. "ee p. 530. 
en 2 ic 6 Nai Reg. 36 & 37 Eli. p. 3, 9. 
ibid. 127. 

* Steward 2. Palin, I2 June 34 Eliz. Reg. 658. 

* Hil. 15 E/iz. Reg. 147. 6. 

> Lord Mordant v. Ogden, 28 Nov. 2 Mar. Reg. 275: b. 
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there- 
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thereupon funher order mn be taken a 
— 

By theſe Inſtahons, and more . mch 
be collected, it appears, that the Chancellor 
did order and employ che Maſter of the Rolls 
about the buſineſs of the Court, in the like 
and fame manner as he did the other Maſ- 
ters; and if he had not fo due, he had had 
in effect but eleven And by theſe 
inſtances it alſo 1 the authority 
and power by which the Maſter of the Rolls 
did thoſe judicial acts, was — 
or delegation from the Chancellor. 

But the moſt remarkable delegation of pow: 
er from the Chancellor to the Maſter of the 
Rolls, is yet behind, and that is the com- 
mitting or referring the hearing and deter- 
mining of cauſes to the Maſter of the Roll, 
and to make his Report juſt in the ſame man- 
ner as in the former chapter is related to have 
been done to the other Maſters. 

This ſhews the riſe and occaſion of bearing 
aauſes by the Maſter of the Rolls, and at the 
fame time ſhews that he had no power to 
hear them virtute officij, or as part of his 
office; for if he had had ſuch a right, it had 
been a very ſtrange thing either for the 
Chancellor to command him to hear a cauſe, 
or for him to obey it. 

The Author whom I have fo offi men- 
uod, faith i in p. 12. that in order e 


p A OD TS, I C8 
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the matter to the battom, he hath made as 
full a ſtarch into the Regiſter Books, as the 


great number of thoſe large Volumes would 


pears by his Diſcourſe, thar thoroughl 
'd them, which makes me very — 
Ear 2d at his aſſertion in p. 124. if I do not 
miltake him; That there is not the leaſt foot- 
ſteps of: any delegation from the Chancellor 
to the danke of the Kolls, to hear a cauſe, 
to be found u the Memorials of the 
Court: And that may not miſtake "mh, 1 
ſhall tranſcribe his o. words, p- 12 
I it ſuppos d, that there was 4 particu ar NY 
Keaton um the Chancellor to the Maſter of 
the Rolls, to hear each Cauſe? If that was 
the caſe, ſome fuch order, ſome act of delega- 
tion u appear ; but there is not the leaft 
foorflep of an thing of that kind to be found 
among ft all the Memorials of the Court. 
I muſt again ſay, that I am very much ſur- 
prix d at this. aſſertion, becauſe the itiſtances 
and orders of this kind in the Regiſters of 
the Court are ſo very. numerous, that it is 
hardly poſſible. for rhe moſt negligent reader 
to eſcape or overlook them. 


bete are hundreds of this kind to be Grand 
| in 
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| x Fuljambe v. FR ae”) | 
The matters between the faid Parties is een te to thi 
Maſter of the Rolls; and to Mr. gn to be heard, and _ 
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in the Regiſters of the Court; ſome are tran. 


to make report to my Lord Chancellor on Thurſ \ ſday nent 
Die Sabbati 4 Feb. 1 E. 6. Reg. 72. 6. 
Materia inter eos committitur Magiſtro Rotulor & Doftari 
Bellafis audienda 3 May, 2 E. 6. Reg. 123. a. | 


* 
— 
4 4 
0 
4 * 


| i. e off. 
The matter between the ſaid Parties is committed to the 
Maſter of the Rolls, and to Mr. Oliver, to be heard, and 
they to make report. 19 June 2 E. 6. Reg. 166. b. 


5 BP: Allem v. Pell. +3 | 
It is order'd, that the matter ſhall be heard before the 
Maſter of the Rolls, and Maſter Dr. Lieſon, and they to 
make report to this Court. 8 Nov. 2 E. 6. Reg. 200. . 


Wo CO Day v. Foſeroft. _. 

This matter is appointed to be heard on Friday in the 
afternoon by the Maiter of the Rolls, and Maſter Dr. Ol, 
Die Mercurij 14 Nov. 2 E. 6. Rep. 213. 6. 5 | 


wit e 
This matter is appointed to be heard on Saturday in the 
afternoon by the Maſter of the Rolls, and Maſter Dr. Bel. 


tafi IS, #bidem . : IT 

p | Pennington v. Salter. | 
Materia illa committitur Magiſtro Rotulor & Magiſtri 
Oliver audiend & faciend' Relation inde. 30 Fan. 2 E. 6. 
Reg. 258. 6. | 2 | 


IV -H Simonds v. Simmonds. —_ 
The Defendant is commanded by the Lord Chancellor 
to be here on Wedneſday next at his peril, and then the 
matter is appointed to be heard by the Maſter of the Rolls, 

and by Dr. Standiſh. 31 Fan. 2 E. 6. 260. 2. 


| ; Tourpey v. Dennis. 5 Loy 
This matter is compromitted to the final order and deter- 
mination 


* 


(431 
more 8 be 1 The reader will, by 


ſee, chat. the. Chancellor 
did 


mination of Sir Robert Bozos, Kn. Maſter of the Rolls, and 
Sir Richard. Reade, Ay aged 3 6. 75. b. 1 


Calin v. Wood. | 
This matter is appointed to be heard on the 1 day of Feb. 
next, before Sir Robert Bows; : Kn'r* Maſter of the Rolls, Sir 
Richard Read, Kut. and Richard. Lyell, Doctor in Law, or 
before two of them, at the Rolls; and the ſaid Parties 
are commanded to have their Counſel in readineſs at the 
"fad wir * the ee the 1 ct mntter. Reg. 6&7 E. 


— 


3 A W „ * ' 5 


. Fra ford v. 1 
This matter is appointed to be heard by the Maſter of the 
Rolls, on Friday next in 58 ora 14 Nov. 2 E. hes 


"F 127 A 


Nichol & 1 
Publication is granted upon Friday next, and the matter is 
appointed to be heard, by the Maſter of the Rolls, on Satur- 


day next. -Die Mercuri 14 Nov. 2 E. 6. Reg. 213. 6. 


Chilrot & Misr. 
Materia inter eos audietur cras peſt neridiem coram Magiftro 
Ferulorum. 3⁰ Jan. 2 E. 6. Reg. 250. 3 


Cupper V. Chriftopherſon. | 
Materia inter eos committitur Magiſtro Rotulor audiend* 


E. faciend' Relationem inde n N 9 F eb. 
2 E. 6. 282. a. 


Gardiner v. Shelton. 
Materia inter eos audietur cras poſt meridiem in Zdibus 
DN Rotulor'.” 5 16 Nov. 1 E. 6. Reg. * 5. 


e ee ls e v. Degel | 797 


* 


Aare inter eos audietur cras * meridiem coram M 


&ifro Rotulorun. 8 36. 6. 
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(i 132 
did frequently referr 8 Nen and dert. 


mining of Cauſes to the Maſter of the * 
on, 


| | Seite v. . 
The matter between the ſaidd Parties is 1 Somtitted to * 
Miſter of the Rolls, and Mr. Leyſon, to be heard, and make 
* to * Lord Chancellor. hb. 86. 4 f. L 


"P34 v. White.” 3 ee 
The matter is en to the Name of the Mates 
of the Rolls, and he to report the fame on Wedneſday 
next, 3 E. 6. "ow 55. . 


TLengſin 1 — Brent: n 

is matter is e to the hearing of che Mitts 
2 e Rolls, and he to make report, thereof on . 
nett. Biden, 58. 5. 8 5 


_ 
- 


5 2 


Knight v. 1 | 
This matter is committed to the Maſter of the Rolls, and 
to Mr. Hu/ſty,. to be heard before them on Saturday, and 
report 4 to the Lord 3 on Monday-* next. 
; idem, 60. 6. 
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| IS Dr ries Pinnel.. 
This matter is committed to the hearing of te Mater of 
the Rolls, Reg. 3 F. 6. 102. 4. 


8 5 8 Ter E Pope. | 
1 Jha matter 4s ed th bs. b by his Maſter. of 
' 18 the Rolls, and he to make report thereof to "the Lord Chan- 
5 1 to morrow. Jbidem, 109. 4. 
oY 2 ; | Needham V. Williams... : 

- This matter is committed to the Maſter of the 1 
he. to take an order between the ſaid Parties if he can, if 
. to make report to che Lord Chanoullor: 20 115. 2 


| 
| 
'F | apo > . Had 


— — 


This matter is committed to the aring BE the Maſter of 
the Rolls, and he to make report thereof t to the Lord _ 
eclior, I'S. Reg. * * en | 


By: 1 1 | 
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. and oftentimes conjunciiy to the Maſter # 

of the Rolls, and another Maſter or Maſters: if 

Thar ah 

Dumel v. - Fielding: 1 4 

Materia inter eos c emmitti tur Magiſtro Rotulor &. Ma- i 

997 Reade apud Rolles cras s poſt. meridiem audiend”. 41 E. 104 

Reg. 212. a. Wn | FR 

© Reeling v. Chalfat. 5 

Materia inter eos committitur Magi ic Fe iftro Rotulor & e. = HY 

giro Oliver, apud tt A die Veneris * udien. ; 1 
þ SIS ont 54 proves | "Y $i 
Lawrence v. Hel. Le ; | 

It is order'd by this Court, that the Attorney of * De- ö . 

fendant ſhall give in commandment to the Defendant, that 1 

he appear before the Maſter of the Rolls this afternoon at © 


the Rolls, for the hearing the matter between che fGald 
Parties. 4 E. 6. Reg. 265. 4. | 


enn 
E 


1 | 
PP rene . rp 
= 2 7 : f 


bog. cnt | Brome v. E . 
This matter is ; appointed to be heard at the Rolls: this 
afternoon... Midem, 265. 4. 5 


Thilet v. Broke. 

Publication is granted between the ſaid Parties, by aſſent 
of the faid -Parties, and- the matter between the Parties 
is appointed to be heard on Friday next in the forenoon, if 
the Lord Keeper ſhall fit in Court, or elſe the ſame mat- 
ter to be CET in the Rolls, in- the afternoon of the ſame 
. before the, Maſter of the Rolls. 3 Eliz. 11. 4. 
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Ws the hearing and debating the matter in variance, Pts 
for and concerning a Tenement with the appurtenances, and Ih 
certain lands in ©.Befed within the County of Saffoll, before 3 
Sir William Cordell, Kn · Maſter of the Rolls, and upon his * 
report made this day unto the Lord Keeper of the Great bi 
Seal of his opinion, concerning the right of the ſame mat- $6] 
. it is order dd Ge. 3 on Reg. 220. | 
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> ae” . 4 


Ko Sift <tr 


Leal er v. Erbury be a,. = DG: | 
ä in 5 7 Term laſt the Lord 3 


nitted the Hearing of this _ to the late Maſter 1 hs 
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(134) 
That theſe References. were made juſt in the 
lame Wine as References of the like na- 
ture 


Rolls, who, for that he was then ſo ſick, could not hear it; 
and now being deceaſed, the Plaintiff * * humble ſuit, that 
the matter might be committed to the hearing of Sir Gilbert 
Gerrard, now Maſter of the Rolls; therefore the matter is, 
by the faid Lord Chancellor, referr'd to the ſaid Maſter of the 
Rolls,” he to hear the ſame, at ſuch ons: as be hal thiak 
meet, 23 Elzs yo * 4. s yd 4 5-32-1206, 
; £ WR. v. n wr 22 ** 27215 a 

The matter beteeig e ſaid Parties is committed to the | 
hearing and order of the Maſter f che Rolls; and Mr. Dr. 
Huict, and a Writ of Subpand is.awardeil to the Wale 


to o hear Jadgment inmediately..” * Elix. * dada a6 


oy Rogers & al. v. Mytherden & 41. 

Te; is n that the Bill and Anſwer of the 3 ny 
bited in this Court, be referr'd to the conſideration of the 
Maſter of the Rolls, and Sir Richard Rede, Kn* and there- 
upon, according to their information and report, further order 
is to rer this Court nen 3: Elix. W I. 4. | 


Grodwich v. Crimes. 3 
Memorandum, it is order'd by the Lord Keeper of the 


Great Seal of England, that the matter in controverſy be- 


tween the ſaid Parties ſhall be reported by Sir i/liam Cardell, 
Kn*: Maſter of the Rolls, Mr. Dr. Huict, and Mr. Vaughan, 
Maſters of the Court of Chancery, unto whom the exami- 


nntion of the ſame Cauſe was heretofore committed, on Mon- 


day before the beginning of the next Toms: N St. r 
i 3 ac Reg. 19 * 35 
Griffin. v. 225 7 3 22 
The matter between the faid Parties is 3 to he 
Bead before the Maſter of the Rolls, on a Hoa: in th 
afternoon, at the Rolls. 10 Blix. Reg. P- Sy. 850” 54-105 


Hype v. Abwich, 
Order'd, that the Mader of che Rolls, Sir-Richard Red, 


Ent: and Maſter: Dr. Lewis, ſhall examine and conſider the 


matters produced by the Parties; and befides ſhall conſider, 
Whether the Anſwer put into the Plaintiff's Bill be inſuff- 
'cient or no; and thereupon that they — the Lord _ 


' - ans 
ture were made to the other Maſters ; ſome- 
times appointing a particular place for the 


hearing, 


er of the Great Seal, of their doings and opinions, in the 
premiſes. 8 Blix. Reg: 4% O y 


Marnys v. Biddle. „ 
Whereas this day was given to the Defendant to ſhew 
cauſe to this Court, why an order lately taken before the 
Maſter of the Rolls, by aſſent of the Defendant, ſhould not 
be performed by him, at which day the Counſel learned be- 
ing preſent; it is order'd, that the cauſe and matter in va- 
riance be referr'd and committed to the hearing and deter- 
mination of the ſaid Maſter of the Rolls, and of Mr. Dr. 
Lewis, to be by them ended and determined, between this 
and Monday next, whoſe order and end therein, as well the 
Plaintiff as the Counſel of the Defendant, have in open Court 


aſſented that the Parties ſhall ſtand unto and perform, which 


if the Defendant ſhall refuſe to perform, or ſhall not give his 
attendance upon the ſaid Maſter of the Rolls, and Mr. Dr. 
Lewis, for the hearing and ordering of the ſaid matter, then 
the Decree heretofore made in this Court, in Trinity Term, 
in the fixth year of the reign of our Sovereign Lady that now 
is, ſhall ſtand in force abſolutely, and be executed againſt 
the ſaid Defendant. 8 Flix. Reg. 131. 6. | | 


| Marmyon v. Biddle. + Se 

Memorandum, both the faid Parties are ordered and ap- 
pointed to wait upon the Maſter of the Rolls, and Mr. Dr. 
Lewis, on Friday next, for and concerning the matter depend- 
ing in variance between them in this Court, before whom 
if the ſaid Defendant ſhall not ſhew good and ſufficient cauſe 
and matter to the contrary, then the ſaid Defendant ſhall 
forthwith return to the 2 

upon a Decree heretofore made againſt him, in ſuch ſort as 
he was of late before his delivery, and his enlargement from 
thence. 8 Eliz. Reg. 282. 6. ROT 20 36 Oo 


2 MNMaliverer v. Wentworth. 
The matter in variance between the ſaid Parties, is com- 
mitted to the hearing, order, and final determination of Sir 
William Cordell, Knt - Maſter of the Rolls, Mr. Serjeant 


Wray, and Mr. Attorney General to the Queen's Majeſty, 
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hearing, either in Court or at the Rolls, and 
ſometimes a particular time, either for the 


vho have authority given them by the faid Keeper of the 
Great Seal of England, to call before them, as well both the 
faid Parties, as alſo one Milliam Drougb, Citizen of Londa, 
and every other perſon or perſons whom the matter in que. 
ſtion doth touch or concern, and thereupon to make a aud 


\ 


end and determination in the whole Caule, according to their 


wiſdoms and diſcretions, or elſe to make report to the ſaid 
Lord Keeper of their doings and proceedings therein, to the 
intent thereupon ſuch further order may be. taken in the mat- 
ter, as to this Court ſhall be thought meet. 10 Elix. Reg, 
121. 4. R 2 


„„ + «Oghn v. Pankem cy no 

In the matter of variance between the faid Parties; foriſ. 
much as Sir William Cordell, Kn': Maſter of the Rolls, hay: 
ing conferr'd with certain of the Judges, concerning the ſame, 
hath this day made report unto the Right Honourable the 


Lord Keeper of the Great Seal of England, that by the ops 


nion and judgment of the ſaid Judges, the ſaid Plaintiff is 
found damnified j it is therefore order'd; that if the ſaid De- 
fendant do not on the firſt day of Eaſter Term next, ſhew.un; 
to the ſame ſome good and ſufficient matter to the contrary, 
then judgment to be enter'd againſt him without further de- 
mand; 14 Bz. Reg. 196. 6 | EL 


' Fohn & Fohn v. Maſter wer. Wardens of Drapers of 

$733 £2; VVV 
VU pon ſuch matter as was this day alledged on the behalf of 
the ſaid Defendants, touching the cauſe in | queſtion, it 13 
order'd, that the: Maſter of the Rolls, Mr. Dr. Lewis, and Mr. 
Dr. 7a/e, two of the: Maſters of this Court, ſhall eonfider of 
the Decree: heretofore made in this Court, touching the laſt 
Will and Teſtament of one Thomas Hoteel deceaſed, and to 
inform this Court of their opinions touching the fame ; and 
if the ſaid Defendants ſhall:ſhew any good or ſufficient cauſe; 
before the ſaid Maſter of the Rolls, Mr. Dr-:Lewis, and Mr: 
Dr. Jule, why they ſhould not pay unto the Plaintiffs the 
money by them demanded in their Bill of complaint there- 


upon, report by-them made thereof to this Court, this Court 


means 


3 I 
Hearing or Reporting... That che Maſters -of 


tho Rolls haus made Reports -purſuant.to ſuch 


Orders, 


meaneth to take further order accordingly. 17 E/iz. RR. 
183- b. 25 : 8 1 | I ac ; 70 ; 4 | 8 
llefly +. Poank © oO 


Sm Wo. deze 1 
— this" Oburt ak! hls preſent day infernied; 


on the faid Plaintiff's behalf, that the ſaid Defendant doth 
not, according to an order of the 22d of April, Anno 20 
Rygine nunc, attend upon the Right Worſhipful Sir #7//iam 
Cordell, R Maſter of the Rolls, for the ending and de- 
termination of the Cauſe in variance. c. 21 Flix. Reg. 103. b. 


Price v. ap. Howel & al. . 

Whereas a report made by the Right Worſhipful Sir VI. 
lam Cordell, Kn - Maſter of the Rolls, Mr. Dr. Lewis, and 
Mr. Dr. For the, two of the Maſters of this Court, of an or- 
der by them taken, upon the hearing of the matter in vari- 
ance, by conſent of either of the Parties and their Counſel, 
was delivered this r to the Right Honourable Sir 
Thimas Bromley, Ka Chancellor of England; it is 
by the faid Lord Chancellor, in the preſence as well of the 
fd Price, one of the Plaintiffs, as of the faid Defendants, 
order'd, firſt, that according to the faid report, the poſſeſſion 
ef the Parſonage in queſtion from henceforth ſhall be ſe- 
queſtred into the hands of, c. Bid. 216. 4. IN, 


| Lingen v. Hayward, Kn: 8 

Forafmuch as this Court was this preſent day informed, 
that the matter in variance being heretofore referr'd to the 
hte Maſter of the Rolls, the ſame (after ſome pains and 
travail beſtow'd thereon) was almoſt brought to a good end, 
which hath not taken effect, by reaſon of the death of the 
laid Maſter of the Rolls; it is therefore order'd, upon the 
motion of Mr. Serjeant Rho#es being of the Phintiff s Coun- 
ſel, that the fame matter be now referr'd to the Right Wor- 
ſupfut Sir Gicbert Gerrard, Kn* Maſter of the Rolls, in ſuch 
ſort as it was referr'd to the ſaid late Maſter of the Rolls, to 


de b him ended and determined, according to his wiſdom 


* 


nd Alercton. 23 ER. Reg- 336. 4. | 


n 2 ol CERITESS Mo - _ 2 
P 1 n AGATE”, p 
3 ä A IE 5 
3 4 $7 I 1 worms 
rr 


2 —_—_ , . 
Q 3 — "x 8 Wo nat Tat TTY 

. = "Y neuen —— — 
— 2 — rs — 8 AE —— LR 4 nat. oo boots ta 


* — 8 
3 . 
"EZ = ae ap 5 as 


e 2 
. en ed ne need 


po 


«K ¶—U—w. orer ee * 
. — 2 D 


— — 
— 


— - 
r 


na Nha ny. a. / 
— r 


* 
. 
7 


7 
44 
#44 
$6.5 
1. 
Bmx 
5 *. 4 
: Wt 
N 7 
* 
ET 
$ 
F 
85 


- - _— ”— a 72 DS 


* 


\ 


Orders, and fach. Rene lame. been after= 
wards Decreed by — Court. In all the 


ſhapes 


- Berii ford: v. Berriford. 
"It is this 8 day order'd, upon the motion of the matter, 
that both Parties ſhall forthwith. attend upon. the Right Wor- 
ſhipful the Maſter of the Rolls, at ſuch time as his Worſhip 
tall. appoint,” to hear the matter touching ths: contro 8 
riſing upon a bargain, which they entred into for the purc 
of certain lands, and the reupon to take order for the perfect 
ing of the aſſurance and payment of the money, which is to 
be paid for the ſame, according to his wiſdom and diſcretion, 
if he ſo can; if not, then further order ſhall be taken there- 
in oy this Court. Repo 561. 6. 8 


We 1 v. = > Kn 

It is this WEE - hhw,5, 'd, 25 the req RIP * titionas 
well of Mr. Marriot of the Plaintiff's Seon as alſo of Mr. 
Oꝛen for the Defendant, that the matter may be heard before the 
Maſter of the Rolls, before whom the ſame was ap 2 to 
be heretofore heard, but was not, by reaſon ry efendant 
did not then attend; order'd,: that : ſame matter be again 
appointed to be heard, before the ſaid Maſter of the Rolls, on 


J 


by next in the afternoon, for which purpoſe both Par- 


ues are to attend at that time with their Counſel. A: + 6. 
| | Wayreman & al. v. . Stephens | K al. ax” 5 
1; is order d, becauſe the time would not now conveniently 
foxve to hear ſuch Cauſes as the Defendant's: Counſel would 
alledge-for ſtay of the ſaid injunction, that the Defendant's 
ſaid Counſel ſhall attend upon the Right Worſhipful. the 
Maſter of the Rolls, to ſhew his ſaid Cafes, at which time 


the faid Plaintiff's Counſel are alſo to be preſent ; and there- 


upon the. ſaid Maſter of the Rolls is, upon the hearing of 


both Parties, to give ſuch order, either for the 5 or grant 


255 2 ſaid i in en as he hall think. PEN A. 
260. | 1 4 
.. Bowſer v. Velb. 

It Was thereſore order d, as well that one A1 of 055 
mentioned ; in the ſaid (i. e. a former) order, to be that day 
payable to the ſaid William Webb; as allo all 'other his debts, 
25 they ſhou'd grow due, ſhou'd be delivered into the 120 
keeping, either of the Maſter of the Rolls, or of Mr. Dr 

Drewr 4s 


406 2250 


apes that * y can be gined, Toft ances 
25 bande * Chancellor ene e Cauſes 
ro 


Drewry, before whom the faid” Will is in queſtion, as by the 
ſame order more at large appeareth, Foraſmuch as the ſaid 
Mr. Drewry hath certified under his hand, Ec. it is there-' 
fore, "upon the motion of the Defendants, order'd, that the 
- fiid 300 J. heing delivered to the hands of- the ſaid Maſter of 
the Rolls, ſhall be "delivered to ' the ſaid Mr. Drewry ; and 
this order ſhall be'a ſufficient Warrant and Diſcharge for the 
faid Maſter of the Rolls, i in that behalf, O. 22 & 23 Elix. 


Reg. 79. „ 


* v ” 4 , 9 
; i» 


— v. Ne. | 


Uni the full hearing of the matter in variance between 


the ſaid Parties, for that the Maſter of the Rolls cou'd not 
perſuade them to agreement, he mindeth to make Report to 
the Re Honourable the Lord Keeper. 13 Eliz. Reg. 315.6. 
Ny | Weser v. Puttenham. . 

in the matter Sie between the ſaid Parties; foraſe 
much as Sir Millium Cordell, Kn Maſter of the Rolls, hav- 


r 


ing conferr'd with certain of the Judges concerning the ſame, 


hath this day made report unto the Right Honourable the 
Lord Keeper of the Great Seal of England, that by the 
opinion and judgment of the ſaid Judges, the faid Plaintiff 
is found damnified; it is therefore order'd, if the ſaid Dey 
fendant do not on the firſt day of Fafter Term next, ſhew 
fome good and ſufficient matter to the contrary, then judg- 
ment to be entred againſt him without farther e 
14 Elix. 8 8. 5 | 


5 - Bibb v. Ve | | 

Where debere r this time the examination and dent of 
the Cauſe in controverſy between the ſaid Parties Was com- 
mitted to the Maſter of the Rolls, who hath not hitherto 
heard and ordered the ſame Cauſe, by reaſon the Defendant 
hath not given his attendance for the hearing thereof; it is 
order d, that a Writ of Subpcena be awarded againſt the 
fad Defendant to hear judgment in Eafer Term next; at 
which time both Parties are appointed to wait upon the 
N48 of the Rolls, for the hearing and ordering e mat- 


_ Hill. 8 ZA Reg. „ 
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to the Maſter of the Rol "0 be heard and 
determined, and of che Maſter of the Roll 


| Carty & 1 *. V, ; Goughrly Walker & al. God 
Foraſmuch as this Court is informed by Sir Vi 2 Cor- 
gell, Maſter of the Rolls, and Mr. Dr. Huyck, to whoſe 
hearing, ordering, and determination, the Cauſe 5 ang matter 
in variance, between the {aid Parties, was, by th cir aſſents, 
committed and referr'd; that upon the examination and' de. 
dating of the whole Cauſe; and the conſideration of the wit-. 
neſſes produced on both fides, a. Releaſe, which the Plaintiffs. 
alledged in their Bills to have been made by the faid Cle! 
Walker, one of the Defendants, in Scherz 12 of a Recogni 
Zance, or an Eſtatute of the Staple of ſum of GP 
heretofore acknowledged by one Bartholomew Linton, to 
one Thomas Walker deceas'd, Teſtator of the faid Gilbert 
Walker, appeareth unto them to be ſufficiently proved, by. 
good Teſtimony, to have been made, ſealed and delivered by. 
the ſaid Gilbert, unto the ſaid Bartholomew Linton ; z and that 
therefore the ſaid Defendants ought not to take any ad. 
vantage againſt the ſaid Plaintiffs, upon the ſaid Recognizance 
of Eſtatute of the Staple; z it is therefore this day order d, 
that the ſaid Recognizance or Eftatute, and Proceſs, Extent . 
and Execution thereupon ſhall ceaſe, and that the ſaid De. 


fendants ſhall forthwith diſcharge, . make * and 4 | 


Was 8 Eliz. Reg. 147. = 


2 0 nch v. ins | 

Whereas in \ Hillary Term laſt it was order cha b 
the ſaid Parties ſhould attend upon the Maſter o the Rolls, 
for the hearing and ordering of the matter in queſtion, to., 
whom the ſame was committed, for which purpoſe n 
— Subpeena was granted againſt the ſaid Defendant, who 

not thereupon ; whereupon it was on the 6th af 

May laſt order'd, that if the ſaid Defendant did nat appear 
before the ſaid Maſter of the Rolls, by Wedneſday was ſeven- 
night, and give his attendance for hearing the ſaid matter, 
then a former order made in this Court the 11th of June, 
in the fifth year of the Queen's Majeſty's reign, that now. is, 
ſhould. ſtand in force, and be executed againſt the ſaid . 
ſendant. Foraſmuch as the {aid Defendant hath not ap e 
nor given his attendance, as is aforeſaid, for the 4 
of wy matter, but hach abſented kimſelf, ſo as * fai 


Aa N 


as i _ @@ ”/?. ca... 


61410 3 


eine and determining accordin 9 7. and cho 1 
no 1 8 5 inſtances of this kind ſhould be 
found before the 36 of H. 8. becauſe the 
ty POEM OT" 


IS 


Miſter uf ds ip; OY not. | 1 to the a: WY 
determination of the matter, the default of the Deſen- 
dant; therefore it js order r'd, that : Decree be made againſt 
the ſaid Defendant, to ſatisfy and pay, unto the Plaintiff 
ſo much nee as is proved in this Court to be due unto 

m, according to W eee of the fald foeme#': 
8 2 r. Wd * Bi 


ap Ree 5 e v. e W gl 
Tels 8 45 the Parties ſhall attend _ Maſter of \ 5 
the Rolls, to ſhew Cauſe, what they can, why the report 9 
ſhould not be confirmed. 15 Nov. . Mich. 19 & 20 Flix. Bi 
. 2. 4. == What was done on the faid order, Nw i 

by the follow ing order in the ſame Cauſe. 7 bc 
Whereas by an order made in this Cauſe as 15 Nov. laſt, 30) 
al the faid Parties were appointed to attend upon the Right * £7 
Worſhipful Sir Willlam Cordell, Knt . Maſter of the Rolls, 1 


to ſhew what they could for the maintenance of their titles, if 


in and to the Leaſe, and other matters in variance between ek 
the ſaid Parties: Foraſmuch as by the mediation and tra- 1 
vail of the ſaid Maſter of the Rolls, there is an order taken 1423 
and fet down between the ſaid Parties, their own aſſent; 13 
whereunto, as well the hands of the ſaid er of the Rolls, 13 
2 of all the ſaid. Parties, are ſubſcribed; It is therefore BY 
eſent day ordered, and adjudged, and. decreed, that | 13 

reg aid Order. taken by the aid Matter of the Rolls, as 1 
—_— be ratified and confirmed by the Decree of this. 1 
Vid. . 5. 

1 27 3218 7 

2 v. . 2 als fil 


WY 


3 451 3. Ordered, that the mutter in and 
be referr'd 227 2655 earing of the right worſhipful the Maſter 


uy * * I * — 
ki . E 


of the Rolls, Maſter Dr. Binge, Maſter Dr. Sale, by lei 
means to end the ſame, and after ſuch hearing of the Cauſe, or 


ads the fame, bo certify to his Lordſhip: But if they can- 3 


(6.4 


g => 
4 Strang „ ae 9>- + 2 (0 
2 + wg. 


not 


1173; 
1 


11 
x 


having then obta 
is not like the other Commiſſions that have 
been ſince, to hear and determine Cauſes in 


mittend'. 


(142 ), 
firſt ſpecial Commiſſion: that was granted to 


the Maſter of the Rolls, and others, for 


hearing Cauſes in Chancery, dated 11 Jh, 
21 H. 8. ſeems to refer to this cuſtom, 4 
obtained; for that Commiſfion 


Chancery generally, bus only Cauſes particu. 


larly y * commited to S ri 


This method of committing and re 


Cauſes continued to the time of Sir Nen | 


Bacon, who, as it hath been related in the 
river chapter, to which the readet 


have recourſe, laid a reſtraint upon them, and 


ſince that time thoſe references have bern 


| * diſcontinued; and chere was the 


less need of this method, cer as the au | 


not make an end, then his Lordſhip i is re th tar che wer 
in law be decided by two of the Judges. {4 


| Sound? 3 
The right worſhipful the Maſter of the Rolls 1s "bs 


by the right honorable Sir John Puckeringe, Knt. Lord 
Keeper of the Greate Seale of Englande,to call the Parties be. 

fore him, when his leyſure ſhall well ſerve thereunto: And 

| thereupon to heare, ind by all 

myne, all the e epending in this Court en 

the ſaid Parties, by their two ſeveral Billes, according to hit 

| wiſdom and diſcretion, ifhe ſo can: And all further Proceed- 

- Ings towchinge the ſaid controverſies, or any of them, are to 
ſtay in che meane or 37 Eliz. Reg. 578. 4. 155 


1 wayes and meanes to deter- 


| p per præfat. Dom- Cahcellar' vobis ſeu 3 velta 


impoſitas & commiſſas ac ON Chad & com- 


| thor acknowledges p. 86. 


the Chancellor hath from time to time regu- 


the Rolls; in the exerciſe of judicial power, 
c he hath done the other Maſters; that 
which hath been permitted to him at one 
time, -bath. been by the Chancellor taker 
away from him at another, and ſome judi- 
cial authority hath never been permitted to 
him at all. b ad boy 21415 Ws 1 
The Maſter of the Rolls did formerly, by 
reference from the Chancellor, determine 
Pleas and Demurrers, as may be ſeen from the 
inſtances in the * margin. 


c Sabbati 16. June, Trix. 24 Elix. Hovenden v. Gaunt & 
5121: e & :.... 4110- 
Upon. information, made to this Court, on the behalf of 
the faid Plaintiff, that the Defendants have put in a Demurrer 
to the Bill exhibited by. the. ſaid Plaintiff, not anſwering an 
of the matters contained in the ſaid Bill; and, as is alledg 
the ſaid Demurrer is very inſufficient, and without any good 
or juſt cauſe of Demurrer: It is therefore order'd, that the 
conſideration of the ſaid Bill and Anſwer be referr'd to the 
Right Worſhipful the Maſter of the Rolls (Sir Gilbert Gerrard) 
he to conſider of the points of the ſaid Bill, and then to con- 
fider of the ſaid Demurrer ; and if he find there be no juſt 
cauſe ſet down for the maintenance of the ſaid ä 


lated; alridg di and reſtraiid the Maſter of 
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But the Maſter of the Rolls doth not at 
this day hear or determine any emurrers, 
they are all determined by the Chancellor 
dinance, publiſh'd by Sir Francis Bacon in the 
year 1618, whereby it was ordained, That ny 
Reference upon « Derne, or Neffen tou 
g the juriſdiftion of the Court, ſhall be made 
to the Mafters of the Chancery, but ſuch De- 


* that then a Subpcena to be aivarded to the Deferidant to 
come to this Court, and to make a perfect and direct an · 
ſwer to the faid Plaintiff's Bll 


ien v. Eoſdem Zodem die Regift. $28: 4. 
Whereas the conſideration of the ſüfficiency or inſuffici- 
ency of the Demurrer put in by the Defendant to the Plain- 
tiff Bill of Complaint was this preſent day referr'd by this 
Court to the right worſhipful the Maſter of the Rolls, and he 
to take order therein; Formuck as it ſeem'd to the faid 
Maſter of the Rolls, upon the hearing both of the Plaintifft 
Bill, and the Defendant's Demurrer put into the ſame, being 
read by Mr. Serjeant Puckering, being of the Plaintiff's Coun- 
ſel, that the ſame is very inſufficient; and without any; 
cauſe therein alledg'd for the maintenance of the fame De- 
mutrer: It is therefore order'd by the ſaid Maſter of the Rolls, 
that a Subpœna be awarded againſt the ſaid Defendants, to 
come to this Court; and to make a good, perfect, and direct 
anſwer to the ſaid Plaintiff's Bill of Complaint. 


St. Aubin v. Crudge, 17 Ap. 25 Eliz. Reg. 398. 

Whereas the right honourable the Lord Chancellor before 
this time referr'd an Anſwer or Demurrer put in by ſome of 
the Defendants to the Maſter of the Rolls, to conſider if there 
were ſufficient cauſe ſhew'd of a Demurrer, who hath accor- 
dingly confider'd thereof, and doth order, (for that he finds 
no ſufficient cauſe of Demurrer) a Subpcena againſt the Defen- 
dant, to compel him to make a perſect and direct Anſwer to 
the Phintiff's Bill. Simi? Copy v. Ellis. ibid. p. $46: Trin. 
24 Eliz. Reg. 5 27. 6. Froft v. Griffith, Hill. 25 Eliz. Rg. 
207. 4. Ragland v. Bradbridge, Paſ. 25 Flix. M. 435-4 - 


murrers 
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{hall be heard and rutd in Court by 
the Lord Chancellor himſelf. 5 


The fourth Ordinance of Sir Thomas 


Wriothfley, Chancellor, in the end of the 
reign of Henry 8. which is entred at the end 
of the Regiſter of that time, is, That * no in- 


junction is to be put to the Seal, to any perſon, 


unleſs my Lord's hand be to the Writ, except 


the ſame be granted in open Caurt by the Maſter 


of the Rolls, in the Lord Chancellor's abſence, 
and in that caſe the ſaid Maſter of the Rolls 
o put his hand to the ſaid Writ. 


By this Ordinance the Maſter of the Rolls 


could, in a ſpecial caſe, ſign a Writ of In- 


junction, and thereon the Writ might be 


ſealed. 


But now the courſe is otherwiſe, occaſionꝰd 


by the forty third Ordinance of Sir Francis 
Bacon, Anno 1618. which is, That Injunttions 


far poſſeſſion, or ſtay of ſuit after Verdict, are 


to be preſented to the Lord Chancellor, toge- 


ther with the Orders, whereupon they go forth, 
that his Lordſhip may take conſideration of 
the Orders before he ſigns them: Since which 


time the Maſter of the Rolls doth nor pur 


his hand to any Writ of Injunction; but all 
Vrits of Injunction, together with the Orders 
whereupon they are made our, are firſt pre- 


ſented to the Chancellor, that he may ſign 


them before they are put under the Seal. 


An order for an Injunction vacated, quia non erat conſg- 


vat manu Dom Cancellarij. Regiſt. de 6 & 7 B. 6. 65. 2. 
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By the Ordinances of Sir Thomas Egerton 
Lord Keeper of the Great Seal, publiſhed in 
the year 1596, and referr'd to by the author 
in p. 54. No Writs of Ne Exeat regno, Pro. 
hibition— Statute of Northampton, Special cer- 
tiorarbs corpus cum cauſa or vi laica amovenda 
ſhall be made, unleſs the Lord Keeper, or the 
| Maſter of the Rolls, being fjirſt made privy 
therewith, ſhall by writing under the hand of 
one of them, allow the ſame to paſs. . | 171 
aſter of the Rolls 
could paſs and ſign ſuch Writs, but he can- 
not do ſo now, becauſe of the reſtraint laid 
upon him by the cighty fifth Ordinance of 
Sir Francis Bacon, Anno 1618, by which 
theſe Writs are not to paſs without warrant 
under the Lord Chancellor's hand, and ſigned 
by him, and ſo is the uſage ar this day. 
Cauſes which have been ſet down to be 
heard at the Rolls, have been order'd by the 
Chanccllor to be heard in Court, as parti- 
cularly, 
The Right Honourable the Lord Viſcount 
Harcourt, whilſt his Lordſhip had the cuſtody 
of the Great Seal, transferred a great number 
of Cauſes, which were ſer down to be heard 
before the late Sir John Trevor, Maſter of 
the Rolls, and heard them himſelf. . 
As the Chancellor hath regulated and con- 
fined the Maſter of the Rolls, in the exer- 
ciſc of judicial power in the Court, ſo there 
is a great part of the judicial buſineſs of the 
a Court, 
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Court, which the Maſter of the Rolls is nor 
employed in: As, every one knows that a 

cat part of the buſineſs of the Court is re- 
ferr d to the Maſters, who thereon make their 
reports to the Lord Chancellor only; and if 
either Party diſlikes the report, he may take 
exceptions thereto; which exceptions are ſer 
down to be argued before the Lord Chan- 
cellor, and are determined by him, and nor 
by the Maſter of the Rolls, unleſs poſſibly by 
ſpecial direction: The reaſon whereof is e- 
vident, becauſe exceptions are appeals from 
the Maſters Judgment ; and if they ſhould be 
determinable before the Maſter of the Rolls, 
it wou'd be an appeal from one Maſter to an- 
other; ſo that here is a very great and weigh- 
ty branch of the buſineſs of the Court, which 
the Maſter of the Rolls is excluded from. 

There is yet another proof remaining, to 
verify and / make out, that the Maſter of the 
Rolls hath' no other judicial authority in him, 
by the conſtitution of the Court, than as one 
of the Maſters in Chancery; and this ariſeth 


from the ſpecial Commiſſions from the Crown, 


that for two hundred years paſt haye been 
granted to the Maſter of the Rolls, and others, 
to hear and determine Cauſes in Chancery, 
and their acting under ſuch Commiſhons. 

' Theſe Commiſſions have, ever ſince the 
granting of them, been ated under by the 
Commiſſioners ; the Judges and Maſters who 


have made Orders and Decrees in Chancery, : 


are allow'd by all to have ated under the 
K 2. | autho- 


(145). 

authority of theſe Commiſſions; the Maſters 
of the Rolls have ſucceſſively ated with the 
up and Maſters the other Commiſſioners; 
and jt cant, in common underſtanding, be 
imagined, but that the Maſter of the Rolls 
atted by the ſame authority as thoſe did with 
whom he was jon dl. 
The firſt ſpecial Commiſſion, as the author 


faith, p. 59. that was ever granted for hear- 
ing Cauſes in Chancery, b bears date 11 Juh, 
21 H. 8. whilſt Cardinal Molſey was Lord 
Chancellor, and is directed to the Maſter of 
the Ralls, four Judges, {ix Maſters, and ten 
others, and reciting, that the Chancellor was 
buſied about the affarrs of the Common Wealth ; 
and therefore in eaſe to him, and that juſtice 
might be done to the Subjects, the King aſſigns 
the ſaid Commiſſioners, or any four of them, 
of which, Two to be of the Maſter of the 
Rolls, Judges or Maſters, to hear, examine, 
and finally to determine all Cauſes in Chan- 
cery, committed to them by the Chancellor, 
and to do execution thereon. 

It is to be obſerved, that in this Commiſſion 
the ſix Maſters in Chancery are put on the 
level with the other Maſter, the Maſter of 
the Rolls, and are, like him, of the Quorum, 
ſo that under this Commiſſion, a Decree 
might have been made by the Maſters, with- 
out the joyning either of the Maſter of the 
Rolls, or of the Judges, and which is more, 
even of the Chancellor himſelf; for by the 


> Vide Rym. 14. Vol. p. 299. 


| Com- 


(149) 

Commiſſion their determinations were final, 
without the Chancellor's approbation, which 
was, in effect, making two Courts of Chan- 
cery; and therefore, that the unity of the 
Court might be preſerved, a Proviſo was in- 
ſerted in all the ſubſequent Commiſſions, 
That all the Judgments and final Decrees of the 
Commiſſioners ſhould be ſigned by the Chan- 
cellor, before they ſhould be enrolld. 

As there doth not appear any other Com- 
miſſion between this and the next extant, vig. 
the 17 October, 36 H. 8. Anno 1544. So 


neither doth there appear any Decree made 


by the Maſter of the Rolls within that time; 
and it is eaſy enough to conceive, as the bu- 
ſineſs of the Court then ſtood, that the Chan- 
cellor, with the ordinary aſſiſtance allowed 
him by the conſtitution of the Court, might 
eaſily diſpatch the whole. 

The next ſpecial Commiſſion extant is, as 
is ſaid, dated 17 Oct. 36 H. 8. and is in Ry- 
mer Vol. 15. p. 58. It is a Commiſſion to 
Kr Robert Southwell, Maſter of the Rolls, 
and fo three Maſters, reciting, that the faid 
Lord Wriothſley, then Chancellor, was ſo con- 
tinually employed by the King's command- 
ment, about his weighty affairs, that he was 
not ſufficient to diſpatch, hear, and determine 
the Cauſes depending in Chancery ; and 
therefore the King being willing, that, in the 
abſence of the Chancellor, juſtice ſhould be 
done to all his ſubjects, he aſſigns the aid 
Maſter of the Rolls, and three Maſters, and 
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any three or two of them, to examine and 
determine all matters in Chancery; and that 
all and ſingular Judgments, and final Decrees 
made by them, or any two of them, ſhould 
be of as great and like value, efficacy, ſtrength 
and virtue, as if given by the Lord Chancellor 
and Court of Chancery; Provided, that all 
ſuch Judgments and Decrees be ſigned with 
the hands of three or two of them, and 
thereon be preſented and delivered to the Chan- 


cellor, that the Chancellor may likewiſe ſion 


them with his hand, before they are inroll d. 

Can any one think that if Sir Robert South. 
well, the then Maſter of the Rolls, could 
have made Decrees by himſelf, by virtue of 
his office, that there had been any need of 
a Commiſſion from the King to enable him 


ſo to do, and much leſs, that he wou d have 


accepted of ſuch a Commiſſion as this, where- 
in there are no other Commiſſioners beſides 


himſelf, but three Maſters, who are in every 
inſtance put on the fame foot and level with 


Him? And if conſider d, as the author wou'd 


have it, as a diſtinct claſs of men from the 
Maſter of the Rolls, wou'd have had a ſupe- 
riority; becauſe, by this Commiſſion, he 
cou d not make a Decree without one of the 
Maſters joyning with him; but any teu of the 


Maſters might make a Decree without him. 


The author faith in p. 116. that the prac- 


tice of ſigning and enrolling Decrees began 


in the 26 H. 8. I take it to be a miſprint, 
for, I think, it did not begin till the 36 15 l. 
W CY There 


( 151 ) 


There was antiently no inrollment of any 
Decree, in the method now practiſed; but as 
every thing then was hort and brief, fo the 
method then was to enter on the back of 
the Bill, in Latin, the judgment of the Court, 
of which there are ſeveral inſtances amongſt 
the bundle of Chancery Parchments in the 
Tower. 20 2991590] DAE „ 
Amongſt the © MSS. of Sir Julius Cæſar, 
once Maſter of the Rolls, there is a copy of the 
entry of a Decree in this manner, dated the 
3 Jul, 31 H. 8. to which theſe words are 
ſubjoyn'd by Sir Julius Ceſar. ----- I fend by 
peruſal of the Records of the Chancery remain- 
ing in the Rolls, that till 36 H. 8. there was 
none inrollment of any Decree or Diſmiſſion in 
the Chancery Court, but that upon the Rolls 
of that year, and ſo in the former years re- 
ſpectiwely, the Bills, Anſwers, Replications, 
Rejoinders, 8c. were filed, and the Decrees 
or Diſimiſſions written on the backs of the ſaid 
Bills in Latin, and in form as above-recited, 
according to the form of Proceedings in the 
Civil and Canon laws, with ſome ſmall dif- 
ference, making only mention of the Proceed- 
ings and Pleadings, and not ſpecifying the par- 
ticular reaſons that moved the judgment. 
As the enrolling of Decrees began abour 
this time, ſo likewiſe did the ſigning of the 
Decrees by the Chancellor, and probably took 


© Fbid. Vol. 3. 2. No 199. penes honorabil' Carolum Cæſar- 
BY Gs os Its 


1 
its riſe from the Proviſo in the laſt mention'd 
commiſſion, which from this time came to 
be the Warrant for enrollment : And this ex. 
plains the ſeveral Entries that from this time 
are to be met with in the Regiſters, of De- 
crees ſigned by the Chancellor and Maſter of 
the Rolls, or by the Chancellor and others, 
and ſhew the meaning of them to be, that 
ſuch Decrees were firſt made by the Maſter 
of the Rolls or others, ſigning the ſame, and 
ratify'd by the Chancellor's teſtifying his ap- 
probation, by his ſigning, and thereon deliver d 
to be enroll'd. 

The 18 Feb. 1 E. 6. anno 1546. there was 
a like * commiſſion to the fame perſons, and in 
the fame words, but that commiſſion was de- 
clar'd illegal, becauſe the Lord Hriothſley 
paſs'd it without a Bill or Warrant from the 
King to put the Seal to it, and the Seal was 
ſoon afterwards taken away from H/r:o0thſley, 
and the 7 March, 1 E. 6. delivered to Lord 
St. John, as Lord Keeper, who continued ſo 
to the 23 Of. 1 E. 6. when Rich was made 
Lord Chancellor. | 

The next commiſſion extant iſſued the 9 
Oct. 4 E. 6. wherein the King reciting the 
infirmity of Rich, the then Chancellor, that 
he cou d not then diſpatch the buſmeſs of the 
Cihencery, and that an abſtinence from buſineſs 
might ſooner reſtore him to health, and being 
willing, that in the abſence of the Chancellor 

— Burnet'⸗ 24 Part of the Hiſt. Reform. Appeudix, 0 

u 


/ 


( 153 ) 
ll and ſpeedy juſtice might be done to all 
— . Sir Robert Southwell Maſ- 
ter of the Rolls, Portman and Hales two 
Judges, and fix Maſters of Chancery, or any 
three of them, whereof the Maſter of the 
Rolls, the two Judges, and Oliver and Croke, 
two of the Maſters, to be one, to hear and 
determine all matters and cauſes in Chancery, 
with the like clauſes, as to the efficacy of 
their Decrees, and their preſenting them to 
the Chancellor to be ſign' d, as in the former 
commiſſions: But this commiſſion was to de- 
termine the laſt day of November then fol- 
lowing . 
The 26 Octob. 5 E. 6. there iſſued ano- 


ther ſpecial commiſſion for hearing cauſes in 
the abſence of the Chancellor, directed to John 
Beaumont, Maſter of the Rolls, and others; 
and Goodrich, Biſhop of Ely, coming to be 
Chancellor, another like commiſſion iſſued, 
21 Jan. 5 E. 6. directed tothe Maſter of the 
Rolls, two Judges, the Dean of St. Pauls, 
and five Maſters, authorizing them, or any 
three of them, without limiting any Quorum, 
to hear cauſes in the abſence of the Chan- 
cellor, and that every Decree ſhou d be ſign d 
by three of them, and preſented to the Chan- 
celor, that ſo on his ſigning them they might 
be enroll d. E 
The Author faith, in p. 89. that after the 
aid commiſſion of the 21 Jan. J E. 6. there 
was no commiſſion to hear cauſes in the ab- 
| 4 lence 
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4 154) 5 
ſence of the Chancellor, till the 5 Nov, 
1 Eliz. But there are #4220 commiſſions ex- 
tant in the reign of Queen Mary, and gran- 
ted in the vacancy of the Chancellorſhip, < 


the one directed to the Maſter of the Rolls 


only, and the other to the Maſter of the 
Rolls and wo Maſters, to hear and determine 
matters and cauſes in Chancery. 
Upon the death of the Biſhop of Min. 
cheſter, Lord Chancellor, anno 1555. the 
King and Queen 13 Nov. 2 & 3 Phil. & 
Mar. reciting that the office of the Chan- 
cellor was void, f aſſign Sir Nicholas Hare, 
Maſter of the Rolls, to hear and determine 
all matters, ſuits and debates, in Chancery, 
and to do and execute all matters of juſtice in 
the ſaid Court, after the courſe of Chancery, 
in like manner as the Chancellor of England 


for the time bemg might or ought to do. And 
the King and Queen the 29th of the fame 


Month of November, grant another com- 
miſſion in the like form to the ſaid Sir N. 
cholas Hare, Maſter of the Rolls, and to two 


Maſters in Chancery, or to any two of them, 
whereof the Maſter of the Rolls to be one. 


The 1 Ehiz. 5 Nov. the Queen granted a 
commiſſion in the like form as that of the 


4 Ed. 6. to Sir William Cordell, Maſter of 
the Rolls, three Maſters of Chancery, and 


© Rym. Vol. 1c. p. 426. 
TT" 


others, 


%, 
ochers, or any three of them, to hear and 
determine matters and cauſes in Chancery in 
the abſence of the Chancellor; but this com- 
miſſion was not to continue longer than till 
the 2d of December following. 

The next commiſſion extant, bears date 

4 Hb. 5 Eliz. and is directed to the Maſter 
of the Rolls, two judges, three Maſters, and 
the Dean of St. Pauls, authorizing them, or 
any three of them, without limiting any 
Quorum, to hear matters and cauſes in Chan- 
cery, in the abſence of Sir Nicholas Bacon, 
the Keeper, with the like clauſes and pro- 
viſo's as in the former commiſſions: but this 
commiſſion was to be in force till the Queen 
ſhould ſuperſede it, or the Lord Keeper ſhould 
in full Court determine it. 
I do not find that the Queen ever ſuper- 
ſeded this commiſſion, or that it was ever 
derermined by Sir Nicholas Bacon, who lived 
till the 20 Feb. 21 Eliz. and was ſurvived 
ſomewhat more than two years by Sir Wil- 
lam Cordell, the Maſter of the Rolls, on 
whoſe death Sir Gilbert Gerrard came to be 
Maſter of the Rolls. 

The next ſpecial commiſſion extant, was 
the 22 Nov. 34 Eliz. anno 1591. upon the 
death of Sir Chriſtopher Hatton, Lord Chan- 
cellor; and this commiſſion was directed to 
Sir Gilbert Gerrard, the Maſter of the Rolls, 
and others, for hearing and determining cau- 
les in the Court of Chancery, under which 
COMme 
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( 156) 1 
eommiſſion, as appears by the Regiſters, Sir 
Gilbert Gerrard 4 with the = Com- 
miſſioners, tho' the Regiſters ſhew they ſome- 
times diſagreed till the 28th of May follow. 
ing, when the Great Seal was deliver d to 
Sir John Puckering, as Lord Keeper. 

The two next commiſſions for hearing of 
matters and cauſes in Chancery, are the 3 
and 38 Elis. which, as the Author appre- 
hends, carry along with them not only an af- 
firmance of the judicial power of the Maſir 
of the Rolls by the Chancellor, but alſo by tht 
royal authority, and that by expreſs words: 

Whether they do ſo or no, be particu- 
larly examined in the next chapter: I only 
mention them here to carry on the hiſtorical 
ſucceſhon of commiſſions as far as they are 
extant, the laſt of which commiſhons conti- 
nued in force. till the death of Queen Fl. 
Sabeth. | 5 8 2d 5 

Ihe firſt ſpecial commiſſion extant on re- 
cord in the time of King James the firſt, for 
hearing cauſes in Chancery, is the 26 Of. 
3 Fac. 1. and is directed to the Maſter of 
the Rolls, four Judges, and eight Maſters in 
Chancery, or any three of them, whereot 
the Maſter of the Rolls, or one of the Judg- 
es, to be one. 118 
HFHiom this time the Author owns in p. 90. 
ſuch commiſſions with a Quorum in the ſamt 
manner have been generally continued. And 
the entries in the Regiſter- Boobs have for of 
. : | 2 
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moſt part been regularly made, wherein he is 
moſt certainly in the right, tho a little be- 
fore in p. 84. he had made his computation 
a little lower, viz. from the 3 May, 1617. 
when a like commiſſion in Sir Francis Bacons 
time was granted to Sit Julius Czſar, Maſter 
of the Rolls, and others, from which time 
the Author there faith, ſpecial commiſſions to 
hear cauſes in the abſence of the Chancellor, 
have been generally continued till the time of the 
late Lords Commiſſioners, i. e. till about two 
years ago, and the intermiſſions of them have 
been very ſhort, except one after my Lord Ba- 
con, the other after my Lord Somers parted 
with the Seal. l 

The account given by the Author of theſe 
two intermiſſions, may poſſibly induce the 
Reader to think that there were no commiſ- 
ſions at all to the Maſter of the Rolls, and 
others, after Lord Bacon and Lord Somers 
parted with the Seals, till a new Keeper was 
made; but that is not what the Author faith : 
All that he faith is, that during thoſe two in- 
termiſſions there was no commiſſion to hear 
cauſes in the abſence of the Chancellor. This 
indeed cou'd not be, becaufe there was neither 
Chancellor nor Keeper in. the uſual under- 
ſanding of the word, till King James ap- 


Fo 
-. y - 
"$257 
- 
* ” 


pointed Dr. Milliame, Dean of Weſtminſter, 


to be ſucceſſor to Lord Bacon, and King Wil- 


lam appointed Sir Nathan Wright to be ſuc- 


ceſſor to Lord Somers; but till ſuch appoint- 
ER | ments 


Cage) 
ments were made, there were commiſſions 
granted to the Maſter of the Rolls, and 
= others, to hear and determine cauſes in Chan- 
= cery, and the Maſter of the Rolls and Maſ. 
ters ated under thoſe commiſſions. 
My Lord Bacon parted with the Seal the 
1 May 19 Fac. 1. the fame day, as the Author 
himſelf writes, p. 84. two commiſſions pals'd, 
the one for the cuſtody and uſing of the Seal, 
the other to the Maſter of the Rolls, and 
others, or any three of them, to hear and de- 
termine cauſes: Under this the commiſſion- 
ers acted to the roth of Fuly following, 
when the Great Seal was deliver'd: to Dr. 
Milliams, and then a new commiſſion iſſued 
in the uſual form, to the Maſter of the Roll, 
and others, to hear cauſes in the abſence of 
the Keeper. i 
My Lord Somers parted with the Seal the 
27 April 12 Gul. 3. and thereon there was 
a ceſſation of buſineſs till the 4th of May 
following, when two commiſſions paſs d, the 
one for the c uſtody and uſe of the Seal, and 
the other to Sir 7ohn Trevor, then Maſter of 
the Rolls, and others, or any three of them, 
to hear cauſes. From the 27th of April til 
after the ſaid commiſſion, Sir ohn Trevor 
doth not appear by the Books of the Court 
to have acted in any one inſtance; bur after 
the commiſſion granted, he and the other 
commiſſioners acted under the commiſſion til 
the 21ſt day of May, when the Great Seal 
| Was 
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( 159 ) | 
was deliver'd to Sir Nathan Wright, and the 
fame day a new commiſſion iſſued to Sir John 
Trevor, the Maſter of the Rolls, rwo Judges 
and Maſters of Chancery, in the uſual form, 
to hear and determine cauſes in the abſence 
of the Keeper. * n 5 

The Author thus owning that theſe ſpe- 
cial commiſſions to hear ul in the abſence 
of the Chancellor, wherein the Maſter of 
the Rolls was inſerted a commiſſioner, have 
been generally continued from the 26 Oct. 
1605. Or at leaſt from the 3 May, 1617. till 
the time of the late Lords Commiſſioners, 


which is about two years ago. I ſhall not tire 


the Reader with a particular enumeration of 
thoſe ſubſequent commiſſions, theſe are all ex- 
tant on Record, and may be ſeen by any one 
who liſts. As for the time backward before 
1605. home to the firſt commiſſion 21 H. 8. 
there are ſeveral commiſſions extant for a great 
part of that time, as hath been before ſhewn, 
and if commiſſions do not appear for the re- 
ſidue of that time, it doth not therefore ne- 
ceſſarily follow that there were none; ſome 
Commiſſions as well as other Patents and 
Writings, may have wanted inrollment, and 
ſo be loſt. *Tis well known that many Re- 
cords of Queen Elizabeth's Reign, and other 
times, are wanted ; and we all know that 
many ſurrenders of Charters in the Reigns 
of King Charles and King James the ſecond, 
were not inroll'd ; rheſe commiſſions paſs by 

2 Imme- 


r nne O93 ST 
© & : CS a ny 1 © - 
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1 * 


immediate warrant from the King, and ſo 

may have been the more eaſily ſlipt, and ma- 

ny other accidents might have happened, 
which ny gg 23 inrollment of th * or 
they may be enter d upon improper Rolls, 

— 2 happens to be the caſe) and ſo 
e - 8 © __-. 
There is room to believe that all the 
commiſſions of this kind have not been en- 
rolfd: It doth not appear there was any other 
commiſſion granted -after the commiſſion of 
the 4 Hb. 5 Eliz, during the life-time of Sit 
Nicholas Bacon, who died 20 Feb. 21 Elis. 
and yet it is certain that within that period 
of time there were Decrees made not war- 
_ ranted by that Commiſſion, as Paſch. 9 Ehz, 
a Decree was made by Sir Richard Read and 
Dr. Huyck, two Maſters, the latter of whom 
was not in the faid Commiſſion. Bayford v. 

Jones, Reg. 107. a. TY 

The 11 Feb. Hill. 11 Eliz. anno 1568. there 
is a Decree made by Read, Harvey, and 
Fiuyck, three Maſters, (Gallant v. Haus, Reg. 
376. a.) the laſt of whom was not in the faid 
Commiſhon; and another Decree made in 
the fame Term, by Harvey and Huyck, tuo 
Maſters, which Huyck was not in the {aid 
Commiſſion. Turner v. Turner, Reg. 273. 4. 
Theſe Decrees muſt have been made either 
by delegation from the Chancellor, (which 
does not appear) or by commiſſion from the 
| Mn | Crown; 
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Crown; and if by commiſſion, the fame is 
not now extant, but is loſt. | | 

From the death of Queen Elizabeth to 
the 26 Oct. 3 Fac. 1. there is no com- 
miſſion for hearing cauſes extant on record, 
and yet without the ſuppoſition of a com- 
miſſion then in being, there is no tole- 
cable account can be given how the Judges 
came to ſit in Chancery, hear Motions, 
grant Orders, and make Decrees. The Au- 
thor faith, in p. 82. That in Trinity Term 
in the ſecond of King James, ſome Entries 
are found of Fudges ſitting in Chancery, 
tho no commiſſion was then in being, autho- 
riʒing them ſo to do. The Author indeed 


makes a queſtion whether they ſat for the 
Chancellor, or the Maſter of the Rolls: 


But the firſt and previous queſtion is, how 
they came to fit there art all, and whe- 
ther it can be preſum'd that they fat 
there without a commiſſion. This ſitting 
of the Judges was not only in Trmity 
Term, 2 Fac. 1. but in other Terms belides, 
between the acceſſion of King James to the 
Crown, and the firſt commiſſion extant 26 
Oct. ; Fac. 1. Edward Bruce, Lord of Kinlofs, 
was 8 {worn into the office of Maſter of the 
Rolls, 9 May, 1603. and the very next day, the 
6 20 May, 1603. the court is held before 
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( 167 ) 
Mr. Baron 8 vil, Maſter Dr. C arew, and 
Mr. Dr. Tinaall, one J Judge, we? two Mal. 
ters. 
1 Wetntſday the _ May, 1643? G court 
15 held before the Maſter of the Rolls, Me | 
Juſtice Gaui, and three Maſters. 

* Friday the 27 May, 1603. the court is 
held before Mr. Juſtice Walmſley, and three 
Maſters: And inthe caſe of Mead v. How: 
erdew, it is writin the margin of the Entry of 
the Order, that it was afterwards vacated by 
Juſtice arburton ; and in other ſubſequent 
Terms, to Trin. 2 ac. 1. there are ſeveral in- 
ſtances of Judges fitting in the Chancery, ® 
Tome whereof are in the margin. 

There are many u - inſtances in Trim. 2 
Fac. 1. of Judges fitting in Chancery; amongſt 
others, there are o croſs cauſes heard before 
the Maſter of the Rolls, Juſtice Gau), and 
Juſtice Warburton, and after four days ſpent 
.in hearing, there is an Order made by the 
ſaid Maſter of the Rolls and Judges, That bi. 
"ther of the faid Parties ſhall make a, true 


25 May, 1603. Reg. * a. 

k Paſ. 1 Jac. 1. Reg. 623. a. | | 

wut Fa}. x fac-1- 528. b. 

m Trin. Jac: 1. Reg. 654. a. 668. a. Mich. I _ 1. Reg. 
27, a. 29. a. Pal. 2 Jac. 1. Reg. 516. a. 892. b. 714. 2. 
Reg. 905. b. 911. a. 918. b. 919. a. 921. b. 922, 923, 
924, 925, 931, 932, 943, 944, 9455 947, 949, 970 NM 
1027. 

Trin. 2 Jac. I. Reg 970. b. 
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( I 63 ) 
Brief of all the points in queſtion which they 
do ſtand upon. And the ſame Briefs by Mon- 
day next ſhall deliver to the right honourable 
the Maſter of the Rolls, and Mr. Juſtice Gaw- 
dy, and Mr. Fuſtice Warburton, who will 
pleaſe to conſider: thereof, and give ſuch order 
done by all; and how the Judges cou d do it 
without commiſſion, I cannot account for. 
Iheſe Orders and Decrees by Judges, are 
nor only enter d in the Regiſters, and pre- 
ſerved amongſt the Acts of the Court, but ſome 
of them particularly appear to have been done 
by the expreſs knowledge of the Chancellor 
and Maſter of the Rolls, or one of them; ſo 
that whatever the Judges did in theſe ſeveral 
Terms, muſt of neceſſity be preſum d to have 
been lawfully done: And how it cou'd be 
done without. a commiſſion from the Crown, 
Hy not now extant, the Reader will con- 
er, * | ; | 
1 mention theſe things to ſhow chat where 
commiſſions are wanting, there may have 
been real commiſſions, tho' now loft for want 
of enrollment: However, it is own'd, that 
from 1605. till about two years ago, commiſ- 
ſions have been continued to the Maſter of the 
Rolls, and others, to hear cauſes in Chan- 
cery in the abſence of the Chancellor. 
Here now it may, as the Author faith 
d. 139. be asbd, how it came to paſs that {0 
L 2 many 
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(164). 
many ſpecial commiſſions have been iſſued, 
wherein the Maſter of the Rolls. hath been in. 
ſerted? It is a very pertinent queſtion, which 
deſerves an anſwer; and the anſwer which 


the Author gives to this in p. 139. is, That it 


ib puter to take. notice that he hath not been 
able to find out any Hiſtory on Memorial, gi- 
ving the reaſon why this practice was intro- 
duc d, and therefore it can only be accounted 
for by conjecture and fuppofition 5 but as he has 
not throughout his diſcourſe, argued from con- 
jecture, but built upon matters of record and 
fact, he will not now go off from that ſolid 


foundation: And then he immediately goes 


on, that this practice of mſerting the name of 
the Maſter of the Rolls in fuch commiſſions, 
can have no real influence upon the preſent 
queſtion, unleſs ſome argument can be drawn 

am it againſt his having judicial power by 
virtue of his office. If then ſuch argument 
can be drawn, it hath a real influence upon 
the preſent queſtion; but the Author indeed 
faith, p. 140. that no ſuch argument can be 
ſuggeſted except this, That the Chancellors who 
5 thoſe commiſſions, and the ſeveral Maſ- 
ters of the Rolls who acted under them, were 
of opinion, that 27 cou d not hear and deter- 
mine cauſes in abſentia Cancellarii, without 
ſuch a ſpecial authority.  _ _ „ 

I believe moſt people will ſuggeſt this argu- 
ment; it forces it ſelf upon the reaſon of all 


N. 
V 


( 165) 

mankind; it is fo plain and obvious that it 
F oO nets 04s 

The Author indeed hath here declared ir 
to be his opinion, that no argument can be 
drawn from theſe commiſſions, directed to 
the Maſter of the Rolls, ro hear and deter- 
mine cauſes, by . 4 having judicial power 
by virtue of his office; but other men may 
be of another opinion, and every man will, 
according to the meaſure of his own reaſon, 
determine whether it be not an eaſy, natu- 
ral, and neceſſary concluſion, that if the 
Maſters of the Rolls for 120 years laſt paſt, 
till about two years ago, have heard and de- 
termined cauſes in Chancery under com- 
miſſions from the Crown, that ſuch autho- 
rity was from the commiſſion, and not by vir- 
tue of their office : And that if they had had 
that power by virtue of their office, it had been 
unneceſſary for the Crown to have granted 
ſuch commiſſions, and injurious to the Maſters 
of the Rolls to have accepted and acted un- 
der them: And that the Chancellors who 
paſs d thoſe commiſſions, and the ſeveral Maſ- 
ters of the Rolls who acted under them, were 
of opinion, that they cou'd not hear and de- 
termine cauſes in abſentia Cancellarij, with- 
out ſuch a ſpecial authority, notwithſtanding 
what is ſaid by the Author to the con- 
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The Authes i in $ 56. cites Mr. Crompton 
br ſaying, ? That the Maſter of the Ralks is 
40, ant 70 the Chancellor for matters of - 
mon law, and in his abſence to hear cauſes 
and give orders; to whom may be ad el 
Sir Edward Cake, who ſeems to have co 0 
it from Crompton, 4 That the Maſter i 


Rolls, in the abſence of the Lord Aol 


heareth cauſes and ieh orders: But neither 


of theſe writers ſay by what authority, or on 


what foundation the Maſter of the Rolls did 


this ; The Author indeed faith, p. 57. that this 
juriſdiction cou'd not ariſe by any ſpecial com- 


miſſion, becauſe. at the time of 1 1 


Crompton's Book, anno 1594 Thomas 


Egerton was Maſeer of the Rall, and no Nj 


cial commiſſion was then ſubſi 77M But it 


hath been already ſhown, that it is not a neceſ- 


fary conclufion that a ſpecial commiſſion was 
not then in being, becauſe ſuch a ſpecial com. 


miſſion is not now extant ;. there might have 
been one, tho by ſome FIR or misfortune it 
be now loſt: And the late Lord Chancellor 


Nottingham did ſuppoſe there was a ſpecial 
commiſſion then extant ; for in a MS. f de officio 


Magiftri Rotulorum, he cites the above-men- 
tion'd words of Sir Edward Coke, In the al- 


Hence of the Lord Chancellor the Maſter of the 


Rolls heareth cauſes and giveth orders, + Inſt. 


4 ? Juriſdict. of Courts, 41. b. 
© 4 Inſt. 957 | 
* Penes honorabil' Joban. Finch, fil pr ehonorabil ow 


97.1 


Nottinghan: 
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4 


by ſpecial commiſſion. Fete ap poſing chat 
at that time there was not any ſpecial com- 
miſſion then ſubſiſting, yet the Maſter of the 
Rolls might do it by delegation or appoint- 
ment from the Chancellor, either by general 
ticular references, which with innume- 
le other Orders and Acts of the Court, 
may be now loft and buried in oblivion: And 
it is plain that ſeyeral of this kind are loſt, for 
there axe extant in the Regiſters, many Re- 
ports of Cauſes recited to be made on refe- 
rences, the orders of which references are 
not now to be found in the Regiſters. _ 
Sir Robert Cotton, in his MS. treatiſe of the 
Court of Chancery, cited by the Author in 
p. 110. doth. allo quote or refer to this paſ- 
lage of Mr. Crompton, but with a material 
addition of two words, ſedente Curia; his 
words are, That the Maſter of the Rolls is an 
aſſiſtant unto the Chancellor for matters of the 
common law, and alſo ſedente Curia, i. e. ſit- 
ting the Court, in the Chancellor's abſence he 
doth hear cauſes and make orders in maiters of 
equity. Crompton's Courts, fo. 41. b. Hil- 
ing the Court, i. e. the Court of Chancery, 
where the Chancellor uſually fits, not the 
Rolls, where the Chancellor never comes: 
And taking this to be the meaning of . 
ton, the 2 of cauſes in court might 
very probably be by 1 The * 
"a 1 /tv | 4. O 
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( 168 ) 
of the Rolls 1 Maſters, as hath 
been ſhovwn in the former chapter, make in- 
terlocutory Orders in the abſence of the 
Chancellor, and it is very probable that the 
Chancellor might in le manner authorize 
the Maſter of che Rolls to hear cauſes in 
court during his abſence. The Chancellor 
leaving the Maſter of che Rolls to continue 
the buſineſs of the court after he was 
was an imply d dele as alſo his 
quent confirmation of what tlie Mader o 4 
the Rolls did in court during his abſence; 
or there may have been ſome general order 
for this purpoſe, which is not at this diftance 
of time to be recover. 
But even then the hearing 15 * * at the 
Ralle was not apprehended. to be done with- 
out 2 ſpecial commiſſion: The ſame Sir Ro. 
_ Cotton immediately ſubjoins to the pre- 
ſentence, But I do not conceive'by 
; — authority the Maſter of the Rolls doth 
fit and 8 cauſes in the Chapel of the 
Kolle, as of ears hath been fd, unleſs 
he's be he 2 455 been aul horiꝝ d there- 
unta by à ſpecial commiſſion under the Great 
8 eal, the . 1 — whereof was __ 


: . "RAP is __ * a MS. of the Fo Mr. IN in the 

Albmol. Muſeum at Oxford, No 7859. and in another MS. in 
the Library of his Grace the Duke of Kingfotr, and in the 
Practice oY the — Court of — Edit. 1672. 
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4 
* — cer in Sir r time, Frome” 
ever ſince, there hath been a conſtant and. 
uninterrupted ſeries of commiſſions; the Au- 
thor u allows them to have been generally 
continued from the 26 Oct. 1 605, till 
rime of che hte Lords Commiſſioneſs, whic 
is about two y ; and ſuch — — 
have been in number fo many;- and for time 
ſo long, and ſo continually acted under by the 
Maſter of the Rolls, and never diſown'd by 
ay of them, that it hath grown into a com- 
_ receiv'd opinion, and not a ſuperficial = 
ane, as the Author calls it, p. 11. Thar the 
Maſter of the Rolls heard cauſes at the Rolls, 
by authority derived from ſuch commiſſions, 
it being inconteivable that commiſſions ſhou' d 
without intermiſſion, for 3 3 9 and 
twenty years, have conſtantly iſſued to the 
Maſter A the Rolls, ee determine 
cauſes, with others; and that the Maſters of 
the Rolls ſhou'd have ated with others under 
theſe commiſſions,” in caſe the Maſter of the 
Rolls had had power and authority by virtue 
of his office, to hear and determine ſuch cau- 
(cs by himſelf: alone. 

Anno 1643, 11 Nov. the Lo and 8 
mons at Weſtminſter appointed Cong niſſioners 
of the Great oa and to have che like 18 
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( 170: * 
er and authority as the Lord Chancellor or 
Lord Keeper had, which Commiſſioners were 
ſworn W 30 Nev, 1643. They afterwards 
paſs d * Ordinance for a commiſſion to 


the Maſter of the Rolls, and others, to ſit in 


Chancery; this Bill began in the Houſe of 
Commons, and I find in the Journal of the 
Houſe of Lords, of the 27 Feb. 1643. this 


Entry; The. Lord Viſcount Say and Seal 


reported that the Committee 11 cunſider d of 
the commiſſion to the Maſter, of the Rolls, and 


others, to ſit in Chancery, and they find i 


agreeable to former commiſſians, and think it 


fit to paſs with leaving out tus names, which 


was read and approved of by this Houſe ac- 
cordingly, and order d to be ſent down to the 
Commons on Thurſday morning next. he 
commiſſion is in two leaves after entred in ec 
verba in the Journal, and is in the ſame form 


as hath been conſtantly us d to this time, and 
is directed to the Maſter of the Rolls, three 


Judges, and eight Maſters of Chancery: 
Then there afterwards follows in the ſame 


Journal, Thurſday Feb. 29. 1643. A meſſage 
ſent. to the Houſe of Commons, to deliver them 


the commiſſion to enable the Mafter of the Rolls 
and others to ſit in Chancery, ' wherein their 


 Lordſhips did agree with the putting out of 


two names, and the Commiſſioners of the Great 


Seal may 'be order'd to feat the ſame. And 


Y Ruſh. Part 3. Vol. 2. p. 341, 342. | ; 
. : 2 the 


ies 

the Commons return an anſwer the ſame day, 
concerning the commiſſion to the Maſter of the 
Rolls, that they agree to the fame with the 
It appears from this Journal of the Houſe 
of Lords, that the preſent form of the com- 


miſſion to the Maſter of che Rolls and others 


to hear cauſts in the abſence of the Chan- 
cellor, was agreeable' to former commiſhons 
before that me paſod, and this commiſſion 
was in the ſtile of thoſe days, an enabling the 
Maſter of thie Rolls 70 heur cauſes, which 
cou d not be if he had Had power to hear 
Whenſoever a new Chancellor or Keeper 


is made, there is a Warrant directed to him 


under the fign'manval for paſſing: of Grants, 
Warrants, and other things directed to the 
late Chancellor, not then paſs d under the 
Great Seal; in which likewiſe are theſe 
words: And whereas we are likewiſe gruen 
to underfland, that there are divers Injunc- 
tions, Decrees and Diſiniſſions, by order in our 
ſaid court of Chancery, given by the Maſ- 
ter of the Rolls and other our Commiſſuners, 
which Decrees, Injunctions and Diſmiſſions, 
ought to be ſfigwd by our Chancellor' or Keep- 
er of our Great Seal for the time being, and 
are not yet fiend, ui have thought good like- 
wiſe to give you full power and authority to 
affirm and ſubſcribe all ſuch Injunttions, De- 


enter d 


crees and Diſmiſſions, actording to the Orders 


* afs fuch as you ſhall allow and 46. 
fcribe 1 under the Great Seal. On. 'of 
theſe inſtruments, directed to Sir Thomas' Co- 
Vventry, is lately printed in the a zddirional 
lume ro Rymer's Records, Vol. 18. p. 222. 
which form is. the ſame in all the materia 
3 it, char e e e been fol 


This Warrant aka no-notice Gef any De- 
EA. the Maſter of the Rolls any 
otherwiſe than as a commiſſioner; and autho- 
rizes the new Chancellor to affirm and ſub- 
ſeribe only ſuch Decrees and Diſmiſſions as 
were given by the Maſter. of the. Rolls and 
others the King's Commiſſioners. © 
No man can conceive but that * L 
Keepers of the Great Seal are ſuperior in 
Chancery to the Maſter of the Rolls, and 
that each of them muſt have as much 
and authority in that court as the re we of 
the Rolls; but yet if our Author's notions 
of the power of the Maſter of the Rolls be 
true, it will not be ſo. The Act of Parlia- 
ment 1 Gul. & Mar. cap. 21. me 0 
Act for enabling Lords 
Great Seal, to execute the 0 * Led 
Chancellor, or Lord Keeper allow 
one Commiſſioner, in 3 abſence of = 


others, to hear motions, and give orders and 
7 3 2 
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Fo ( 273 ) 
directions touching the interlocutory proceeds 


in any cauſe; but enacts, that ſuch" ane 


joey or in the abſence of the others, ſhall 
not: make any Decrees:unleſs there be two com- 
miſioners preſent. If the Maſter of the Rolls 
happens to be one of ſuch commiſſioners; 
then, according to the Authors doctrine, he 

i, if it be in nature poſſible, both the ſupreme 
——— Judge, and being ſo, may act 
in cither capacity, only with this difference, 
that in the ſubordinate Judgeſbip as Maſter 
of the Rolls he may make Decrees by him- 
ſelf, but in dee ſip erior Fudgeſbip as one of 
the Keepers Seal, he cannot 
make a Baume * * the joyning of ano- 
ther with him; ſo that as a Commiſſioner of 
the. Great Seal he hath in this reſpect leſs lis 
berty of acting than as Maſter of the Rolls, 
and if he be not a commiſſioner, then as 
Maſter of the Rolls he hath in the ſame re- 
ſpect a greater liberty of ating, than the com- 
miſioners themſelves. 

Amongſt the MSS. of che hotties 
Nottingham, late Lord Chancellor of Eng- 
land, there is a little rs * 
or compoſition, intituled, * De officio Magiſtri 
— — the ſixth article or rar] whereof 
is in theſe words; In the abſence of the Lord 
Chancellor the Maſter of the Rolls heareth 


* and groeth orders, 4 Inſt. 97- but this 


* x renes honorabil Fehamen Finch, fil Con Nottingham. 
= 2 
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(174): 

is not virtute officij, oſt 728 Lare commiſſion, 
as. do alſo the Judg common law ; 
but there ought —_— 25 two of the Me. 
ters of Chancery aſſiſting; who. - equal in 
commiſſion, and may over-rule as they did at 
the Rolls in the caſe of the Lord Cavendiſhy, 
Meath, and their opinion was afterwards ap- 
proved by the Lord Chancellor CHEF 
againſt the Maſter of the Rolls. 

Here is the dire& and — opinion of 
a moſt learned Chancellor, that the Maſter 
of the Rolls doth not hear cauſes virtute of- 

 fcij, but by ſpecial commiſſion; and this opi- 
nion warranted by the judgment of the pte. 
ceding Chancellor, vz. the Earl of Shaft 
bury, and of the chen Maſter of the Roll; 
Sir  Horbottle G rimſton, in che caſe of Lord 
n v. Meath. _ 

I have ſearch'd after this call: of Lak Ci 
wendiſh, and find the caſe to be abour money 
won at play by Earl. Meath. from Lord Ca. 
vendiſb, and that the Earl of Meath being 
indebted ro ſeveral tradeſmen, :ocured Lord 
Cavendiſh to enter into to thoſe {e- 
veral creditors, and the Earl of Meath wa 
bound with him as his ſurety, and had a 
counterbond from Lord Cavendiſh to fave 
him harmleſs; and a bill was brought by Lord 
Cavendiſh, praying to be relieved, paying on 
ly the principal money, becau becauſe the debt 

w from 1 This caſe came to be heard 


at aur Rolls, Friday * 31. 1672. 8 
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: ( 17 5 ) : | 
the Maſter of rhe Rolls, Sir William Child and 
Sir Mondiford Bramſton, two Maſters, where 
the Maſter of the Rolls was for giving relief, 
and the two Maſters againſt it; the entry 
whereof is as follo vs ; 


a 


At the R M 


Maſter of the Rolls, 
K William Child, 
Ke Mo. Brampſton. 


Com Cavendiſh, 
Cu Do declate ſince the Statute, none 
can recover principal above ſuch a ſum, and 
before, this court did ever relieve againſt the 
intereſt ; and tho theſe tradeſmen muſt have 
intereſt upon their Bonds, and what Lord 
Cavendiſh' doth pay over for theſe, over and 
above the principal, decree the Earl of Meath 
Wo ee eee 
Cu Decree the Earl of Meath to deliver 
up the counterbond to the Plaintiff, the 
Plaintiff paying to the Earl of Meath what- 
eyer he hath paid to any of the creditors on 
any of the Bonds, where Lord Cavendiſh and 
Lord Meath were bound for principal ; but 


e, The Maſter of the Rolls being the firſt of the 


k T\}þ 


ff *» 
— 
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FC 
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Veneris 31 Jan. 1672. 


court, and ſpeaking the opinion of the court, if not after- 
wards contradic teln. on £ 


the 


_— 


(8 


the Defendant not to be allov/ d for what he 


paid for intereſt, being the intereſt bur of his 
'own debts; ir the creditors muſt haye their 


principal and intereſt on their bonds. 33 8 


Sir Mo. Brampſton do conceive whatever 
the Earl of Meath hath a 


given, the Earl of Meath Apt! to. be reliey- 


cd, for- .. -: 


Sir William Child AA hümſelf | of the 


fame opinion. _ Oe 
Cur” Since the Maſters * differ from me 


in opinion, let the Cauſe be procured to 15 

heard before the Lord Chancellor for his 

opinion, and continue the Irjundtion * z meane, 
So that here the two Maſters, over-rul'dthe 


Maſter of the Rolls in a point of Judgment; 
5 whereupon the Cauſe was ſet .down. to be 


heard before the then Lord Chancellor, the 
Earl of Shaftsbury, who being afliſted by the 
Lord Chief Juſtice 11 heard the ſaid Cauſ 
on the 22 day of April following; and as it 


appears by the Records of the Court, as wel 


as by the faid MS, of the ſaid late Earl of 
Nottingham, determined ir on the fame * 
as. the Maſters wou'd have done. 
It appears evidently. from hence, that it 
neyer entred into the imagination, either of 
the Earl of Shaftsbury, the then Chancellor, 


or of Sir H G rimfon, the then Mater 


2 F. b. in EE 
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| ud on any of the 
Bonds to the creditors Ince the counterbond 
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0 e 177 ) . 
of the Rolls, that the Maſter of the Rolls 
then heard Cauſes at the Rolls, virtute officij, 
or by any other authority than that of the 
King's omiſſion.  _ 

As theit opinion was, that ihe. Maſter of 
the Rolls hears Cauſes at the Rolls by virtue 

f the King's Commiſſion ; ſo alſo, as is be- 

re related, wis the opinion of the next 
been or Chancellor, the Earl of n 
„ 

This was likewiſe the judgmien ent and as 
cared © pinion of his fucceſ or, Sir Francis 
North, Lord Guilford. 

The late learhed and ies Mr. Viruon 
reports, that in Michaelmas Term 1684. there 
was a caſe, Smith v. Turner, of which he 


gives this account. Upon a Bill of review the 


error n d was, that there was no ground 
for making this Decree, more than that it is 
mention d in the Decree, that it was made by 
the conſent of the Plaintiff”s N and that he 
ought not to be concluded by the conſent of his 
Counſel, and that was allowd to be a 2 
error ; as alſo, that the Decree was 
the Maſter of the Rolls alone, and he cannot, 
by his Congo, make 4 Decree without 
the aſſiſtance of two Maſters. 

The learned Editors of thoſe reports have, 
| fuppole, in ind 3 70 the vey 7 Foun 


* Vide Pornon's Reports, F 
- Preface to Vernon 8 TIEN PTE. \ 


W a 
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great man, whoſe abilities, in his profuſſn, 


are ſo well known, or for ſome other reaſons, 


added a note, chat this caſe not being war. 
rauted by the Record, they have there, as 


they fay, printed che words of the Record it 
ſelf; which 1 is only the Record of the order 
of the Court, upon the hearing of the Defen- 
dant's Plea, and Demurrer to the Plaintiff s 
Bill of review, which is alwa ways drawn up 
brief and ſhort; but if they had had the .. 
re to have read over the Bill of review it 
felf, and the Plea and Demurrer which arc 
extant upon Record, they wou'd then have 
better ſeen, whether there was any reaſon to 


ftigmatize Mr. Vernon as a man wanting 


with and veracity in a ching reported by 


him of his own knowledge. 


It will be tedious to the reader to go through 
this whole Record of the Bill of Review, Plea, 
and Demurrer; theſe Gentlemen may cored 


themſelves by reading g it when they have lei 


fare ; but as to that part of the caſe which 


relates to the preſent matter, that it was al- 
low'd, not faid aſſignd to bt a good error, ng 
the Decree was made by the Maſter of the 
Rolls alone, and he cannot, by his Commiſſion, 
male a Decree without the aſſiſtance of two 


| Maſters: This plainly came under the con- 


fideration of the Court; for the Plaintiff in 
his Bill of review ſets out the Decree com- 
lain'd of, which was made on a default to 


e before the Honourable the Maſter = 5 
Rolle 


2 umn, fu. 8 S— cc. 


. IAA - - 


— — 


(I. 


Ralls, at the Rolle, wichour | mentioning any 
others to be wn him; anc the Defendant 
in her Plea affirms, chat the ecree was not 
truly ſet forth i in the Bill, a nd chen ſets forth 
the Decree to be made dae the Maſter of 
the Rolls, Six Edward Lowe, and Sir Samuel 
Clarke, two alters ; and lets fortli ſome o- 
cher matters, by.) way, of Plea, and then de- 
mutrs. On ch ar uing. of this it was natural 
for the Court to ſay, chat if the Decree had 
been made by the Maſter of the Rolls alone, 
4 Was alledg Ain the Bill of review, it had 
been Error, Sb the Maſter of the Rolls 
cannot, by his Commiſſion, make a Decree, 
without the aſſent of Te Maſters; bur it ap- 
paring by the Defendant's Pſea, that the De- 
cree was made by the Maſter of the Rolls, 
with the aſſent. two Maſters, therefore this 
Dectee was not Erroneous; and there 201 
| no other apparent error in the Decree, di 
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| thereupon | allow the ſaid Plea and Demur- ö 

rer. 1 
: The fame learned Editors have likewiſe ad- q | 
ded another note to another caſe, e reported l 
by Mr. Vernon, viz. Merreit v. Eaſtwitk, who | 


22 
3 


) relates, that upon hearing of the Cauſe, Mr. 
Baron Atkins was of opinion the Plaintiſf 
came too late after a recovery at Law, and 
" WW ©0#2 have diſiniſſed the Bill, but Sir Samuel 
7 Clatke, Sir Miles Coke, and K 1 William 
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Beverſhain, 2he Maſters in if nder), food up 
and. oppogd i, Yo be eng, F opinion, that there 


ought to be relief, 4 Dae [for the Truſt; 
and thereupon 2 Court being divided no or. 


def” was mat; and the 'Caiife ſtanding in 
the paper the next day, came on to be Heard 
before the Lord Keeper, who! decreed ac- 
cording to the opinion of the Maſters: To 
which caſe the Editors havè added this note, 
Upon ſearching the Record of this caſe it ap- 
pears, that this 'Canſe was heard oor the 
Lord Keeper, on the 8 of November, and ſich 
Decree made as above ; but it does not appear 
22 the Record, that this Cauſe” had' come on 
before Mr. Baron Atkins the day before: But 
they that have uo mind to find, will never 
ich in a proper place. If they had ſearch d 
in the proper place, vis. the Mimire Book of 
the Court, taken the 7 of November, when 
this matter happen d, there bac i wou dh oe 
found this entity, ieee, 


AI Baron Arkin. 5 
8 r Villiam men 
wy Ir Samuel C. Ir 

ks Lo Miles Co ſe. 


— 


 Merreit The Come differing in 
BY ny v. © opinion, therefore let 
1 Eadwirt the Cauſe ſtand o be 


1 hea of the Lord Keeper Fits 
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This I think will ſufficiently. juſtify the fi- 


deliry and exaktneſß of Mr. Vernon, and the 
reader will, I hope; pardon this ſhort digreſſi- 


on, to juſtify a Gentleman's memory, which 


vill eyex be preſerved With reſpett: and vene- 
tation. * * Laſs 7 Ras. Js 2» 66 Zn Ong 

But to return, I ſhall treſpaſt on the beider 
patience, with. only one inſtance more, to 
how tat it hath. been. the common receiy d 
opinion i that the authority of the Maſter of 
the Rolls, to hear Cauſes" ar the Rolls, Was 
bysthe King's miſſion; + and that is, that 
there. is a clauſe in thoſe! commiſſions, that 
all the Decrees made under them, muſt be 
made by three of the Commiſſioners: at leaf 
whereof the Maſter of the Rolls, or one of 
the Judges; muſt be one; and are to be fab. 


ſeribed: hy: three, and that none of theſe De- 


crees ſhall be-inrolled; unleſs the Chancellor 


firſt: ſigns them. According to this proviſion 


in the commiſſion, the method. hath been to 
enter in the Regiſter Books the names of the 
Maſters, who fit with the Maſter of the Rolls, 
at the Rolls, and inſcribe them in the mar- 
gent of the decretal Orders made at the Rolls, 
and in ſuch manner to preſent them tothe 
Chancellor. The author owns in p. 90. 


from Ihe 26 Oct. 3 Jac. commiſſions for hear- 


ing Cauſes in Chances with a Quorum, have 
been generally continued, and the entries in 
the Regiſter Books have, for the moſt part, 


deen 6 made, i. e. ſpecifying the 
M 3 > three 
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three 1 by whom, the: Cauſe 
was derermined;.and he might as truly hve 
added, that the Decrees at the Rolls Were 
drawn up, not only wich the file. of the 

Maſter of the. Rolls, bur allo, Of {wwe other 
| Maſters at the top of the margin of ſuch De- 
crees. The ar uthor doth indeed affim in p. 
117. That . numbers f Degrees 8 
made by the Maſter. of the Rolls Hs 4 
and have been drawn. up. with, the ſtile of the 
Maſter of the Rolls only, as ſitting at. the Rall, 
at the top of the margin of ſuch Decrges; aud 
that this practice in the Regiſters office every 
one of the four deputy, Regiſters found there, 
whey they came to thein reſpective offices. -. 

That ſome Decrees have been in fact 1 
by the Maſter ofthe Rolls ſitting alone, I believe 
to be true: But that ſuch . have been 
den up, til now very late, with, the i 
of the Maſter of the - Roll _— as ſittin agua 
the Rolls, at the top of the margin of ſuch 
Decrees, is a fact that, I think, is otherwiſe; 
for J have heard it related, by perſons of cre- 
dit and knowledge i in theſe matters, that the 
late Sir John Trevor did many times in fat 
hear Cauſes alone in his chamber, eſpecially 
hen they were by conſent; yet if there v 
any occaſion to draw u ſuch Decrees, in 
order to have them fign'd and inrolbd, he di- 
refed, that the names of two Maſters ſhoud 
be added to his own at the top of the mar- 
| gin; by which means, upon 9 0 


the 


rhe Chianicetior) hade Drases Uhr- coke 
Chancellor, to be made rg to the 
mor of the commiſſion. : 
-''T believe Hkewile, 2 very lately chere 
have not only been E Deter mg de in fact by 
the Maſter of the Rolls alone, but that they 
have been likewiſe drawn up with the ſtile 
of the Maſter of che Rolls only, at che top 
of the margin of ſich Decrees. 
Bur this is a very late innovation, and How: 
ever ſtronghy it be affirmed by the aurhor, 
That this practice in the Regiſters Office, every 
one of the four deputy Rec hers found there, 
when they came to their reſpective offices ; yet 
the reader will fee the contrary from the fol- 
lowing certificate, under all their hands; for 
the Lord Chancellor that now is, deſiring to 
be informed of the ractice herein, ſent a 
ſtion concerning this matter, to the four 
deputy Regiſters, who fign'd and e 
tis n anfwer. 
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in n writing an anſyver to che d ue follow: 
ng, Vit n a> oo RN LA dads. — oy 
=: os nam ESE bee 

rib'd in the mar etal: 18; 
made at the Rolls a thare beęn any 
alteration in the method formerly us d? 51 
if ſo, when, and how did it hap 7775 We 

'In obedience to ſuch your Lordſhipꝰs Com- 


mands, we. humbly; certify to your up, 


that upon our firſt coming into the Regiſters 
office, reſpectively, we found the uſage to have 
been, that! in all decretal Orders, made at the 
Rolls, in che margin thercof, oppoſite: to the 
date of ſuch. Order „there was inſcribed, at 
r the Rolls, e 

t the Roll. and then the names of two 
_— ord. of the Maſters of the Court, 
Nr. Loribond. in ſuch manner as in the mar- 
gin hereof is deſcribed; and 

chat fach uſage was continued during the 
life time of Sir John Trevor, late Maſter of 
the Rolls; but whether there hath been any 
alteration ſince made, in the method ſo for- 


merly us d, or not, the underwritten Edward 


Goldesbrough and Richard Price cannot ay, 
they having not officiated as Deputy Regilters. 
at the Roll, And. the underwriccen Thomas: 


a+ * 


* — 36 ; BE SEES Parnell 
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(85) 
Farnell and Thomas Faratt ſay, chat the uſage 
aforeſaid continued for ſome time aſter the death 
of the ſaid Sir 


a ohn Trevor, until his honour, 
direct, chat the names of the Maſters ſhow'd 
tal Order, made on hearing, by conſent; or 
on any other derretal Order, where the 
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I have been ſo long on this chapter, that 
[ ſhall; not trouble che reader with a recapi- 
tulation of che matter contained in it; I ſhall 
leave it to his on reflection, whether it be 

not fully proved, that the Maſter of the Rolls 
is no 9 either in Law or Equity, in the 

Court of Chancery; but whatſoever judicial 
power he hath lawfully exercis d, hath been 
either as one of the twelve Maſters in Chan- 
cery, or by virtue of the King's commiſſion. 


* 


That which remains to be —— is to make 
ſome reinarks on the author's proofs, for 
[wer ſome objections, that may be collected 
our of his diſcourſe, againſt the matters con- 
tain d in this treariſe; which will be the con- 
tents of the following chapter. CH AP. 
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Remarks E 5 bes s Diſcourſe of 


the Judicial A bee to 
the Maſter of the Rolls, Sc. w 


an anſwer 10 ſeveral. 3 
which 12 be of ma. thence collected 


N 
"4 


N E R E are Ye matters n 

in the Author's Diſcourſe, which may 

be objected againſt fome parts of this Trea- 
tie; or be us'd as arg to defend his 
ſcheme; ſome of theſe have already been u- 
ken notice of, others of them haye been put 
into another f gh, and may from thence be 
<ealfly fold by the Obſerving Reader; and as 
co the: reſt, it will make this treatiſe roo vo- 
4 us us te enter into the particular minute 
| Gogſideratien of them all: But however, I 
-ſhall-with' all the brevity I can, take notice of 
hat is moſt material, that fo che reader may 
bers be ſufficient whereon ro form huis Judgment. 
In the prefatory part of the Author's dil- 
Wege there is a deal faid of the con- 
Atkution of che Curt of Chancery, and of 
che neceffity of à ſecond judge in the Court, 


"and of conveniency char chere log d be ſuch 
A” unn 


niſterial officer, 


. % ag Reg. Or. 21. a. 4 
r | All 


( x87 ) 
à one: But as all that is pure imagination, 
without any authority to "pp rt it, and the 
ſupply'd by a mi- 


whole there ee may be 

there is no need to give any 
een, ORR.” 
The Author in p. 13. lays down this ge- 
hath 4 Jodie power in the court of Chan- 
cery, inherent in his office; and in order to 


explain and Ar oe it, and then make it 


good, lays down, five points, which are the 
contents of the five ſections of his diſcourſe. 
The firſt point contain d in the © firſt ſec- 


tion, is, That the office of . Maſter or Keeper 


of the Rolls is an ancient office, and, in the na- 
ture of it, proper to have judicial power. 

There is no doubt but it is an ancient of- 
fice, and, as the f Author writes, notice is 


taken f the Keeper of the Rolls in the Re- 
5 of Writs, the Ancienteſt Book in the 


7.. But the like notice is taken of the 


| Maſters in the 5 ſame. Book, who for any thing 
appearing to the contrary may be as ancient ; 


and yet neither the antiquity of the one or the 
other is a proof that either of them are ju- 


dicial offices, or in the nature of them pro- 


It is alſo true, chat the Keeperſhip of the 
Rolls hath always been an office of dignity 
and, preheminence; and ſuppoling it likewiſe 


to haye been always in the gift of the Crown, 
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Ny never of the Chancellor, (which yermay 
be fairly queſtion d) yet this doth not prove 
the office either to have judicial power, RY 
be proper for it. It 

There are bite, h few inlaiichs contllnes 
in inſtruments relating to forcigmaffairs, white 
the Maſter of the Rolls is call d Vice C Han- 
cellor ; but ſuch à compliment in a Creden- 
tial is of i no uſè foreards proving chat the 
Maſter of the Rolls, as Vice. Chuncellor, hud 
anciently a jnrifdiffion: in \the:court of Chan- 
cery in_the F wes or aid of the Chancellor; 
there is no ſuch appellation. belonging to him 


in law, but there is in law another real locum 


Zenens, or Deputy of the Chancellor, known 
by chat name, Viz, the Keeper of the Greit 
Seal, who is ſo call'd in numberleſs Acts: 
ſhall mention only k Sir Edward Coke,” That 
the locum tenens f the Chancellor is to be 


taten for one that holdeth the place, or hath 


equal authority of the Chancellor, and that's 
cuſtos ſigilli, or the Keeper of the Heal. 
Another of the Author's arguments Foo 
probability or fitneſs to prove the office of = 
Maſter of the Rolls to be attended with a 
dicial power in the court of Chancery, i, 
that this will appear to be! more agrecable 
to the conſtitution of other courts, if it be 
conlider'd, that there is no inſtunct that the 
enfiod ly of the Plea or Tae TONS is _— 


r 
nt 6. OOO 


$ 
» * py - 
pI 14 7 
* * - : = 


. wan. 
other court lodged with thoſe who haue no ju- 
Juſtices f the courts of \ King's Bench and 
Common Pleas have ſeverally. the keeping of 
the Plea; and Judgment. Rolls of thoſe: courts, 
and in the court of Exchequer the cuſtody of 
ſuch Records: is in the Treaſurer and Barons 
of. the: Exchequer, and all Writs: for removing 
and certif ing any of thoſe. Records, muſt be di- 
rected to thoſe" officer s:reſpettruely as the caſe 
happens'to concern the one ur the other of thoſe 


Courts. WR.) , IBSZET SLE SWC NEO 
The ;Author-warily confines this cuſtody 
to that of the Plea and Judgment Rolls, for 
he muſt know that there are other Records 
of every of the ſaid courts, which are not in 
che cuſtody of the Judges of the Court; and 
that Writs for removing and certifying ſuch 
Records, are not directed to any Judge of the 
Court, but to the Officer of the Court, who 
hath the cuſtody of them. This is the caſe 
of the two Cuſtos Brevinm's in the King's 
Bench and Common Pleas; and the Author 
admits the cuſtody of ſuch Records in the 
Exchequer, to be in the Treaſurer as well as 
in the Barons of the Exchequer, when yet 
the judgment is given by the Barons only. 
The truth is, the Records of all the King's 
Courts belong to him, and are part of his 
Treaſure, and tho the Judges and Officers of 
his Courts have them in their poſſeſſion; yet it 
is only till he thinks fit to remove them, and 
e lodge 
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lodge them elſewhere, as in former reigns it 
was frequently done. There are many in- 
ſtances of the King's removing, by Writ, the 


o 


Records of Chancery, King's Bench, and 
Common Pleas, to the Tower of London, ot 
elſewhere, to be there kept. 
And as to thoſe Courts of the King which 
are only temporary, as Juſtices of Aſſize, 
Oyer and Terminer, and Gaol Delivery, the 
cuſtody of their Records ate fo far from be- 
ing by law in the cuſtody of the Judges of 
theſe Courts, that by 9 E. z. c. 3. the Juf- 
tices of Aſſize, Gaol Delivery, and of Oyer 
and Terminer, are required to ſend all theit 
Records and Proceſſes determined and put 
in execution, to the Exchequer, at Mfichaelmus 
once every year, to be deliver d there, and 
the Treaſurer and the Chamberlain which for 
the time ſhall be, having the fight of the 
commiſſions of ſuch Juſtices, ſhall receive the 
fame Records and Proceſſes of rhe ſaid juſ- 
tices, under their Seals, and keep them in the 
Treaſury, as the manner is. 
Another probable argument urged by the 
Author, is from that! Writs of Error bronght 
upon Fude ments given in the Petty-bag, which 
is the common law ſide of the Chancery, are 


always directed to the Maſter of the Rolls; 


and there is no mſtance in the Regiſter of an) 


Writ of Error, of a Judgment being directed 


to 4 perſon not being 4 Fudge of the Court 
where fuch — WAS given. 5 
8 P. 26. e 


ho 9 — 20 


3 619 f/ 
The reaſon why Writs of Error on Judg- 


ments given on the law ſide in Chancery, 


becauſe he hath the keeping of the Records 
of which the Writ of Error is brought; and 
that 15 the reafon. why Writs of Error on a 


judgment given in the Exchequer, are di- 


rected to the Treaſurer and Barons, becauſe 
they all have the cuſtody of the Record, tho 


the Barons ouly gave the Judgment; and why 


- * 


Writs of Error are directed only to the Chief 
juſtices of the King's Bench and Common 
Pleas reſpectively, becauſe tho the other 


judges gave the judgment with them, yet 


the Chief Juſtices only have the cuſtody of 


the Plea Rolls and Fndgments of their re- 


ſpective Courts; and from this cauſe, if the 
rror aſhgn'd be in a Record which is not in 


the cuſtody of the Chief Juſtice, but, for in- 


ſtance, in the Cuſtos Brevium, the Writ to 


remove and certify that Record, muſt and 
conſtantly doth go to the Cuſtos Brevinm, 


and not to the Chief Juſtice. 


By theſe inſtances it may be ſeen how eaſy 
it is to be miſtaken in probable arguments, or 
in arguments from convemency or fitneſs. 
Men many times fee conventencies or incon- 
veniencies, fitneſs or impropriety, in differ- 
ent Eghts: The proper arguments in this. 
caſe, are fais and uſages whether it - hath 


been ſo, or hath not been ſ0. 


The 
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The reſt of the firſt ſection is ſpent in an- 
ſwering objections which the n Author faith 
he hath heard rais d under that heac. 

Some of theſe objections are in effect an- 
ſwers to ſome arguments ariſing from the 
manner wherein the maſterſhip or cuſtody of 
the Rolls hath been granted, contain d in 

p. 103, Oc. of this Treatiſe, to ſhow the 
ſaid office to be only miniſterial, not ju- 
dicial; which, to avoid breaking the thread 
of my diſcourſe, I did not then conſider, and 
therefore ſhall here ap td or rs. examine. 
One argument made uſe of by me in p. 103. 
to prove the office of Maſter or Keeper of 
the . = a eure. was, — 
it hath been fre anted in reverſion, 
and hath been joys _ held under fuch 
Grants, and that it is a rule of law that « 
Judicial office cannot be granted in reverſion. 
The author admits the fact, that Rever- 
fionary Grants have been made of the office 
of Maſter of the Rolls: n But that it fol 
lows from thence, that it is not a judicial office, 
ar cannot have judicial power incident thereto, 
the Author faith, is by no means a juſt con- 
cluſion ; nay that it appears much more reaſona- 
ble to infer from the ſame fee, that thuſe 
Grants were void in law ; and it is truer 
gick to argue thus: The office is judicial, thert- 
fore it cannot be granted in Reverſion, than 


©P.29 * P. 29, 30. 
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fo ſay, that Reverſionary.: Grants have been 
de facto, made of this 6/0 hors tis not 
judicial ; and this, our - author ſaith, appears 
to haue been the way of reaſoning of one be earn- 


id Maſter. of the Rats. Sir Julius Cæſar, who, 
the he had 4 rever/ionary Grant, took anew 


one as ſoon as the office fell to him in poſſeſſion. 


The ict may be true in each, or either 


of theſe Ways 2 arguing, according to the 


ſubject to which it is apply d; if the reaſon- 
ing be about an office, agreed ro be judicial, 


in Reverſtag, it is a juſt argument to ſay, it 
i; a judicial office; and therefore cannot be 


gunted in Reverſion, the Grant of the Re- 
verſion is void; but if the reaſoning be about 
an office, which is not eſteemed, nor doth. 


appear in its nature to be Judicial, and which 


ban frequently been granted in Reverſion, 


the argument is as juſt to ſay, it hath been 
frequently. granted in Reverſion, therefore it 
i #0 judicial office. 


What was the particular reaſon for which 


dir Julius Ceſar took a new Grant of the 
Maſterſhip of the Rolls, when his reverſiona- 


ry Grant | ook effec in poſſeſſion, | I can't tell; 


* author only gueſſes, but to me it ſcems 
ion, that neither Sir Julius Ceſar, 

nor Sir Edward Philips, nor Sir Dadley 
Dies who had all of. them Reverſionary 
Grants of the Maſterſhip of the Rolls, cou d 


argue according to that, which our Author 
N . ls 
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not heretofore been granted 
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calls the truer logick, that the office granted 
to them ſeverally in reverſion was judicial, and 
that therefore the ſaid ſeveral Grants were all 
of them void; it is too great a reflection on 


the underſtandings and abilities of thoſe great 


and learned men to imagine, that they know- 
ingly took void Grants. MUS: oF 
The learned perſons who accepted thoſe 

reverſionary Grants, cou'd not poſſibly argue 
in this manner; but they muſt have taken the 
Grants of the Reverſion to be good, and then 
the logical concluſion was, that therefore the 


office ſo granted, was a miniſterial, and not a 


judicial office. ; 


But the author Gich pi 7. That he doth 


not wholly rely upon this anſwer, and there- 
fore he goes on to conſider on what founda- 


tion this general rule of law ſtands, viz. that 


judicial offices can't be granted in Reverſion, 
and with what limitations it is to be underſtood. 
- He faith truly, the rule is taken out of Au- 


ditor Curle's caſe, in Coke's 11 Report, and 


then hints at ſome objections to it; but this 
he ſaith, he does not mention in order to i 
the authority of © Auditor Curle's caſe (whith, 
as a general rule, is, and ought to be taken fo 
law at this day) but to ſhow that a contrat) 
opinion might ſometimes have prevailed, and 
therefore that no inference can be drawn from 


an office, having in former times been granted 


in Reverſion, to prove that it is not judicia, 
an 


2 Vide 11 Cote's Reports, 2, 3¹ to 
ith TR 
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for himſelf in this caſe. 
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aud that this is plain ; becauſe Reverſiunary 
Grants have been made of judicial offices, as 
of a Baron of the Exchequer 8 E. 4. and in 
Hard. 357. It is laid down by Lord Chief 
Baron Hale, that by uſage and cuſtom a ju- 
dicial office may. be granted in Reverſion. 
I may venture ſafely to ſay, that ſuch a re- 
verſionary Grant of the office of a Baron of 
the Exchequer, wou d now be a void Grant; 
and where ſuch a Grant is good, by uſage 
or cuſtom, it is equal to an act of Parliament, 
by which, no doubt, a judicial one may be 
ed in Reverſion; but the author admit- 

img the authority of Curle's caſe, and that as 
ageneral rule, it is to be taken tobe law at this 
day; leave the reader to make the inference 
And whoſoever ſhall conſider, that Auditor 
Curle's caſe was, after ſeveral arguments, and 
on conſideration and conference between the 
two Chief Juſtices, and Chief Baron, una- 
nimouſly refoly'd in Hillary Term 7 Fac. 1. 
and that it was then declared for a rule in 
law, that the Grant of judicial offices in Re- 
verſion was a void Grant, and that the ſeve- 
ral Grants of the reverſion of the office of 
the Maſterſhip of the Rolls, ro Sir Edward 
Philips, Sir Julius Ceſar, Sir Dudley Digges, 
and Sir Humphry May, were made at times 
not far diſtant from this Judgment, whereof 
moſt of them cou d not be preſum d to be 
ignorant ; I fay, * ſhall conſider _ 
—_ N 2 y 
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lay all theſe things together, cannot well con- 


ceive that any of thoſe 5 wou'd 


with open eyes have taken Reverſionary Grants 


of that office, which if it were a judicial one, 
was then declard to be void; but the reaſon 
is on the ocher ſide, that they did not take 
this office to be a judicial one, but only mi- 
niſterial, and therefore the Grant of the Re- 
verſion was good. | 8 


Another argument made uſe of by me in 


p. 104, 105. againſt the Maſter of the Rolls; 


office being a judicial office, is, That this of- 


fice hath been uſually granted to be exercisd by 
deputy; and that in fact it hath been exercis'd 
by deputy; and that it is another rule of law 
that a judicial office cannot be granted to bt 
ee by deputy. The Author admit, 
that this office hath been nſually ſo granted; 
but, he faith, the ſingle inſtance extant of ſich 
a deputation, is that made by the Lord Elſe 
mere to Mr. Lambard in 1597. 


Tho” there ſhou'd be only this ſingle. in- 


ſtance extant of ſuch a depuration, yet it is 
probable there have been more, this clauſe of 
exerciſing by deputy, being in all or moſt 
of the Grants of this office; but whether 
there be any other inſtance extant or no, 1s 
not material: Ir is ſufficient that for ſeveral 
years it was exercis d by 8 one ſin- 
gle inſtance of a deputation, and an acting 
under that depuration, ſhows that it is an ot- 
bay | 

I fice 
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fice that may be exercisd by deputy; but to 
avoid the force of this, the Author adds, that 
this deputation made by Lord Elſemere to 
Mr. Lambard, is expreſly confind to the cuſ- 
tody of the Rolls houſe, and ſafe Keeping and 
ordering of the Records, no words being in- 
ſerted in that inſtrument, which do either ex- 
preſs or imply any 1 of the judicial au- 
thority ; and it ſhould ſeem from thence to 
have been the opinion of that great man, who 
well underſtood the nature of the office of the 


Rolls, that theſe words in the Grant, To be 


exercisd by deputy, ought in point of law to 
be indorfteed 2 * 2 8 of £ office as 
are mention'd in the deputation. 

But whoſoever will compare the Grant of 
the Keeperſhip or Maſterſhip of the Rolls to 
Lord Elſemere, with his Deputation made to 
Mr. Lambard, will find that the one is as 
large as the other, and that whatever is by 
the Grant committed to the Principal, is 
comprehended in the deputation. 

It is true that there are no words in the 
deputation that do either expreſs or imply any 
delegation of judicial authority to the Deputy ; 
but it is as true there are no words in the Grant 
to the Principal, that either expreſs or imply 
any delegation of judicial authority to him. 
The Author doth not pretend that there 


is any judicial power * granted to the 


Maſter of the Rolls by his Patent, but what 
he faith, is, © Thar a judicial authority is in- 
Ts Ry cident 


1 
 Eident or belonging to his office, p. 30, 103, 
' Tos. and that it is an office accompanied with 
Judicial authority, i. e. that it is appurtenant 
or appendant to the office. Now I wou'd 
Aaͤeſire him or any man whatever, to give an 
inſtance of a thing appurtenant or appendant, 
to ſubſiſt wi#hout the thing to which it is ap- 
purtenant.or appendanr, NTT 
Ihe depuration to Mr. Lambard, compre- 
hended the office: If a judicial power was inci- 
dent to the office, then it muſt by neceflary 
operation of law have paſs d to him with the de- 
1 but tho he exercis'd the office, yet 
he never exercis'd by virtue thereof any judi- 
cial power; and therefore tis a plain inference 
that this office was only a miniſterial office, 
and fo to be exercis d by deputy, as othet 
miniſterial offices are. : 
The Author ſeems to be ſenſible of this, 
and of the natural conſequence, that if the 
Maſterſhip of the Rolls be exerciſcable by de- 
puty, that then it is not a judicial office: 
Therefore in p. 35. he hath recourſe to ano- 
ther anſwer, which is, That inſtances are noi 
wanting of judicial offices granted to be exer- 
cis d by deputy. The conſequence of that, as 
to this point, ſhall be ſcen preſently ; but firſt 
for his inſtances :----- The firſt is, That the 
office of Lord Chancellor or Lord Keeper it 
ſelf has been granted to be executed by deputy; 
which, he faith, appeats by ſeveral Records, 
particularly one in 16 H. 3. and the Starute WF - 
| „ 
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fice of Lord Chancellor 
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27 E. 1, What is not produced, I can't 


give an anſwer to; but J am ſure that the 
Records produced, do not prove. that the of- 
fice of Lord Chancellor was granted to be ex- 
ercis'd by deputy : For as to the firſt Record 
of the 16 H. 3. that was not a Grant of the 
office of Lord Chancellor, but a Grant of 


another office to the Chancellor. In ancient 


times the offices of Chancellor and Keeper 
have been diſtinct, and when they were at 
the ſame time diſtinctly held, the keeping of 
the Seal was purely miniſterial, which by 
Grant or Licenſe from the Crown might be 
exercis'd by deputy. | 

Ar this time of the 16 H. 3. the Chan- 
cellor had not the cuſtody of the Great Seal; 
for I find that Ralph, Biſhop of Chicheſter, 
was the 12 Feb. 11 H. 3. made Chancellor 


for his life; and continuing ſo to the 16 H. 3. 


the King then by the Patent cited by the 
Author, grants to the ſaid Biſhop, by the 
name of Cancellario noſtro, the cuſtody of the 
Great Seal for his life, ſo that he may carry and 
keep the Seal in perſon as long as he will, or 
by deputy, Gc. Here is no Grant of any 
1 of the Chancellor's power by deputy, 
and as to the Keeper of the Great Seal, it is 
only thar he may carry and keep the Seal by 
himſelf or deputy. „ 

The ſecond Record produced by the Au- 


thor, whereby he ſaith it appears that the of- 


N 4 hath 


or Lord Keeper it ſelf 
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bath been granted to be executed by deputy, is 
in the Statute of 27 E. 1. calld Ordinatis 
ge libertatibus perquirendis, wherein it is di- 
rected that Inqueſts taken upon Writs of Ad 
quod dampnum, ſhall be certifyd to the Chan- 
cellor or his deputy.----- The finding the word 
deputy in this A& ſeems to have led the 
Author into a notion that the Chancellor 
cou'd himſelf make a deputy, and that this 
wer of making a deputy was contain'd in 
is Grant of Chancellor. If this was not his 
way of thinking this authority was nothing 
to the purpoſe, for which it is produc'd by 
him; bur all this is a mere miſtake, the de- 
puty in this Act, and in numberleſs inſtances 
belides, is the Keeper who was made by the 
King. It is to be obſerV/d, faith Sir Ed. 
« ward Coke, b that where divers ancient 
* Statutes, amongſt which this Statute is one 
pointed to in the margin, ſpeak of the 
“Chancellor, and of his lieutenant, it 
* muſt of neceſſity be intended of ſuch a 
licutenant as the law doth allow of, and 
that cannot be of a deputy ; for the Chan- 
* ccllor cannot make a 1 but locum te- 
nens is to be taken for one that holdeth 
* the place, or hath equal authority of the 
Chancellor, and that is Cuſtos Sigith, or 
of che Sek 
The next inſtance of 4 Fudge in Equity 
granted to be exercisd by deputy, is the 
A 


office 


(200 | 
office of Chamberlain of Cheſter, and is ac 
this day exercisd by 4 ' Vice-Chamberlain. 
This Grant is warranted by preſcription, 
which cannot be ſaid of the caſe in queſtion; 
for there was no Grant or Patent to the Maſ- 
ter of the Rolls to exerciſe his office by de- 
ng the time of R. 3. or E. 4. at 
_ laſt inſtance mo ce ma of 
judicial offices granted to be exercisd b t 
Ache 1 2 F Sheriff; which, as 2 *y — 
the Author, p. 36. tho it be partly miniſte- 
rial, is alſo judicial as to criminal proceedings 
in the Sheriff's turm; and alſo as to civil pro- 
cedings on. Writs of Rediſſeiſen, and ſome other 
Writs,---- and yet 1s at this day, even in the ju- 
dicial part of it, executed by deputy, who is 


the under Sheriff, tho a ower of making a 
deputy is not expreſs d in the re þ 

As to this inſtance, that I may not tire the 
Reader, I ſhall only deſire him to peruſe and 
conſider what is faid by the Lord Chief 
. Juſtice Hobart, in the caſe of Norton v. 
Simms, Hob. 13. That a Sheriff in making 
an under Sheriff doth implicitely giue him 
* power to execute all the ordinary offices of 
* the Sheriff himſelf, that may be transferred 
* by law, as ſerving of Proceſs and Execu- 
tions, and the lite; but he cannot deal in a 


" Writ of Rediſſeiſm, becauſe in that the She- 


« Tiff is a Fudge, 


( . 
I think, from what hath been ſaid, I may 
Gfely ſay, that of the four inſtances produc'd 
by the Author, of judicial offices being gran- 
ted to be executed by deputy, he is miſtaken 
in the facts of three of them, and in the con- 
ſequence of the other; bur ſuppoſing they 
were all ſuch as he wou'd have them, what 
do they ſignify to this purpoſe? Theſe are 
caſes where the deputy hath all the power 
of the Principal, and by being deputy excr- 
Ciſes judicial power as the Principal himſelf 
doth: But what is that to this caſe where the 
deputy doth not exerciſe one ſingle judicial 
act, nor ever pretended to it? Let there be 
never ſo many inſtances of judicial offices 
whoſe deputies act judicially as their Princi- 
pal, doth that prove that the office of the 
Maſter of the Rolls is a judicial office, when 
the deputy of that officer never doth one ju- 
dicial act: Is it not a proof of the contrary, 
that the Maſter of the Rolls is only a miniſ- 
terial officer, becauſe his deputy doth only 
miniſterial acts? And is it not a natural, plain 
and eaſy way of arguing, that ſeeing the Maſ- 
ter of the Rolls may make a deputy, and 
that when that deputy is made, he doth no 
judicial acts, but only miniſterial ones, chat 
the Maſter of the Rolls himſelf is only a mi- 
niſterial officer, and not a judicial one? 
The Author's © ſecond Section is to prove 
hat the Maſter of the Rolls hath, aud argays 


C 
P. un. | 


had,  juriſdiftion on the common law ſide of 
the court of Chancery, by virtue of his office: 
And to make out this, he ſaith, 4 That the 
exerciſe of judicial authority on the common 
law ſide 4 the court, may be reduc d to four 
heads : The firſt whereof is, The admiſſion of 
officers of the court. The Maſter of the Rolls 
not only nominates, but admits and ſwears of. 
fers, as well on the law ſide as on the equity 
fide of the court; and © once had the nomina- 
nion and admiſſion of all the officers of the 
court, except ſuch as were created by the 
King's Letters Patents; for in that manner 


the Crown hath anciently appointed Maſters in 


Chancery. By the general rule of law the 


Judges in een of courts have the nomi- 


nation of the officers of thoſe courts. Nou it 
word be very unaccountable that all the clerks 
or officers of the Chancery, except thoſe ap- 
pointed by the crown, ſhow'd be in the nomma- 
lion 4 one who was no Fudge in that court, 
and that that officer who as ſome have thought 
is the only Judge, ſbou d not have the nomina- 
F MY 

If the Author's facts be true, and his rea- 
ſoning right, if all the clerks and officers in 
Chancery, except thoſe appointed by the 
Crown, be in the nomination of the Maſter 
of the Rolls, and if by the general rule of 
law the Judges in the ſeveral courts have the 
nomination of the officers of their courts, 
35 ; 


then 


IF: 


f 1 
„ra err - of Fo — — ** 1 — . 
TAROT TT Ky $45 #4. < C4 bo bs > - — * QI e — 
: . r - B ö . — F . 1 * 5 
_ — ——— OI ͤ—ũ—I4ͤ + An — * by - — . 
- Gy py We a — — PO» 


. . —————— mrs 
n vo OY - - 


+ Yor font be wats Le 
— 


r 2 
— = n 


2 — — a * — 2 > —— 


15 — f ; 


SOS» OED 2 
— — — 22 
a> _—_ + 2 


— 6 a 
a _ 


d * — ES { 2 . * : 
þ | & * 4 — — — 4 " 1 _ a a 4 7 
2 keg 4 5. - Wy A - _ 2 8 Wu — 
— rot l 2 — A 3 A 5 
— — = — 4 ul — 2 — — - 


* 5 
* — 2 22 
”— 


hy F.: — 


+ nt, woo 1 —. — 2 


„ 
r 


2 of 
up N 
E,. 
4B 
48A 
44'S 
i J 
BY 
I BT. - 
. { 
» T: i 
* 1 
Es 
h i 
1 
7Y 34 
8 # 
28 1% | 
„ 7 
J. 73% 
. 
* 17 
[ © £54 4 
1 
f 1 3 
bt 
„ 
1 
3 
— + a, 
. 1 
N. 
| 
_ 7 
1155 I: M 
CIT! 
#43 
Bae |. 
— [of 
1 
. 
1 
N LR. 
r 
12 
+ 
1 
A . 
32 
a, 28 
2% 4 
©; &&Y 
> 
+ $M 
> 
8 
4 15 
* 1 
n 
r 
ww} 
m * 4 
r 
i 
1 
_ 
"= 
i 
1 124 
Wk 
4h i 
„ 
4.5 
** ” 8 
5 * F 
MA "yr 
l 
5 " 
: * 

474 ; 
4 4 
15% J . 
3 
W 
f 
oe I © - 
Ii * 12 
i 

it 
Wen 
en PER 
$2 1 
„ 
8 2 
. 
"2-34 
RY 
{War 
2 
3M] 
, 
„ 1 
1 
1; 448 
19 4 1 
„ + 
= 
' 134 
14 
1 
4171S 
. 
24 
Mi $ 9 
7 
74 . 
* 14 
„ 
IF 
: 
Wa 
*" 
"14 
» 13 vi 
_ 
AP _ 
1 
EST. 
28 
* 85 
\ "| © $3 
:*4'% 
1 1 
4 
My 
i 
. * 
7 0 
i 
b s 
Ys , 
#54 
ker Ne ! 
hath: © 4 
1 [ 
1 
* 
14 i 
„ 
EIS 
1414 
1 
l 
19 1 
E iP 
, $; 
j 
1. 
2 
+. I. 
4 
__— 
92 4 
5 1 
1 bi 
A: 1.47 
+ SB 
8 | : 
F 
| 1 
7 
1. 
} 1 
: . 
11 
* 1 
© 
+ 3 47 
+424 
ba 
1 
129 
* 
"ot 
# 
8% 
1 4 
1 
4 * J 


1 

3 | „ 

F 4 : 

1 ig 

"£9 MM 
1 

1 

f . 

Þ 1 ig ” 
Ry 


— — 7 2 > — — . 

1 n . * 
n | 
= 0 I PAR AoC} SPL IIS "= 8 p 
r rr TE ESI 
ern —— — rho ins ates — 
7" N ya 5 
2 7 ET * . _ 


( 3 > 


then the Chancellor not appointing any one 
officer in the court of Chancery, cannot be 


any Fudge at all there; but the Maſter of the 
Rolls, who appoints all, except where the 
Crown intervenes, muſt be the ſole and only 
Judge, which perhaps is farther than the Au- 
thor meant to go, but is the natural conſe- 
quence of his facts and reaſoning thereon. 
It will not be very difficult to ſhow that 
the Author is miſtaken in ſome of his facts, 
as alſo to ſhow the particular occaſion and 
foundation of the Maſter of the Rolls's no- 
mination to the offices in his gift; from 
whence will ariſe other kind of inferences 
than the Author makes; but that will lead 
matters into a length, and therefore I will ra- 
ther take the facts juſt as the Author himſelf 
hath ſtated them, and from them ſo ſtated 
there is not any proof that the Maſter of the 
Rolls is any Judge in the caurt, or that he 
doth therein any other judicial acts than what 
is done by officers in other courts. | 
The chief Clerk or Maſter of the King's 
Bench, on the Plea ſide, nominates and ap- 
points in that court the Secondary, the two 
Clerks of the Paper, the Clerk of the Rules, 
the Clerk of the Bails and Poſtea's, the Clerk 
of the Doquets, and the Clerk of the De- 
clarations ; and yet the chief Clerk is but a 
Clerk ſtill, tho of the firſt Form. 
The Cuſtos brevium in the Common Pleas 
is the firſt officer in dignity in that court, is 
— | p 


__ __ 


Attornies of 


ya 
appointed by the Crown, and hath the nd- 
mination of one of the moſt conſiderable of- 
kcers in that court, viz, the ſecond Protho- 
notary; and yet the Cuſfos breuium is no 
Judge of that court. The Prothonotaries 
in Nas court reſpectiyely name the Seconda- 
ns... 7, DRE: 

The King's Remembrancer in the Exche- 
quer is appointed by the King, and takes his 
Oath of office before the Barons in open 
court. 5 „ 

The deputy Remembrancer is nominated 
by the King's Remembrancer, and takes 
the ſame Oath of office as the Remembran- 


1 


In the office of the Kings Remembrancer 
there are eight ſworn Clerks, vho are the 
5 the court in that office; theſe 

eight Clerks are all nominated, ſworn, and 
admitted, by the King's Remembrancer. 
This may be call'd the exerciſing of judicial 
authority in the court of Exchequer ; for Au- 
thors may uſe whar terms they pleaſe, but no 
one will believe thar this makes the King's 
Remembrancer a Judge in the court of Ex- 
chequer, or gives him authority to do any 
other judicial acts therein. It may as well be 
laid of the King's Remembrancer, mutatis 
mutandis, as is ſaid by the Author, concerning 
the Maſter of the Rolls, p. 46. In this nomi- 
nation and admiſſion of 7 the K 55 Re- 
membrancer is not ſubordinate to the 3 
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but his act is an unalterable act of the court ; 


for he only hath a right to judge of the quali 


them. into poſſeſſion of their offices accordingly. 
And yer [red Mo Keri the Kings 
Remembrancer is but an officer of the court. 
Each of the ſaid eight ſworn Clerks have 
the nomination of three Clerks under each 
of them reſpectively, who are not obliged to 
take any Oath, but practiſe in the names of 
their reſpective ſworn Clerks _ 
The Maſter of the Office of Pleas in the 
Exchequer nominates four Clerks under him, 
who are the Attornies of the court in that 
office; theſe four Clerks are firſt ſworn in the 
office before the Maſter. of the office, who 
there adminiſters the Oath to them, and then 
they afterwards take the ſame Oath again in 


| open court. 


Theſe four ſworn Clerks nominate under 
Clerks much in the ſame manner as in the 
King's Remembrancer's officſce. 

The Clerkſhip of the court of Requeſts 
always belonged to a Clerk of the Privy Seal, 
and that Clerk diſpoſed. of the places of the 
three Attornies in that court. Lambert's Ar- 
r 3 
No after theſe inſtances, and more that 
might be added, can any one imagine that 


becauſe an officer of a court nominates, ſwears, 


and admits other officers, that therefore that 


officer is a Judge of that court? It is obſer- 
| 7 vable, 


66207) 

vable, that in the King's Bench, Common 
Pleas, and Exchequer, the offices of the court 
are for the moſt part in the giſt either of the 


King, or of the chief Judge, or of the chief 


Officer of the court. If the puiſne Judges 
of thoſe courts have very little or nothing at 
all to do with the offices of the court; if the 
other's argument ſhou d be true, that the no- 
mination and admiſſion of officers of the 
court, is an exerciſe of judicial authority, the 
puiſne ſudges would be hardly any judges at 
all. The like obſeryation may be made in 
Chancery, the nomination to the offices of 
the court belongs partly to the King, partly 
to the Chancellor, the Judge of the court, 
and partly to the Maſter of the Rolls, the 
chief officer of the court. ; 

Our Author's ſecond head for the proof 
of exerciſe of judicial authority by the Maſter 
of the Rolls on the common law fide of the 
court of Chancery, is f the Proceedings in the 
Petty-bag office, according to the courſe of the 
common law. The firſt inſtance he quotes 
for this is out of the Year-book 11 E. 4. 8. 
b. 9. a. In an Audita Querela brought in 
Chancery to avoid an Execution upon a Sta- 
tute Staple certified into the Petty-bag ; the 
Maſter of the Rolls ſat in Chancery (as the 
Author faith) without the Chancellor, and was 
aſiſted by Fuſtice Choke, à learned Fudge of 
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which occaſion the: Maſter of | 


that time; upon 
the Rolls ſerd, We. are in Chancery, where 
our power is to. adjudge, not only 7 55 
to law, but conſcience: To which J 
Choke anſiver'd,: In this caſe n! are fudge 


yrs to ue coupe of ** common lay: 


| 25 7 
1 ay: Rolls wasthey 


40 r in th 
courts wy cam. low upon ſuch occaſions, the 

fubſtanie of <which is always enter d on the 
Record of the Judgment, when the. cauſe is 
continued over from one Term to another. 

. Ir is highly probable, and next to a de- 
| 1, that in this Term, which wa 
Trin. II Ed. 4. there was no Chancellor, and 
that the Maſter of che Rolls had then the 
aki y of the Seals, | N alone, . 

to himſelf a ju ad power from che 
Crown to execute 5 office of Chancellor 
and if this be fo, that will be a fall anſwer to 
3 may be drawn from thi 

el 

Robert Stillington, Biſhop of Bath and 
Wells, e an r H 
anno 1467. and was certainly fo on the 
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12 May, anno 1470. 10 E. 4. The 9 Of. 
following Henry 6. expelled Edward 4. and 
re-allyming the regal power, made George, 
Archbiſhop of Tork, Chancellor the 19 April 
following, which was 11 E. 4. anno 5 
Edward 4. re-gain'd the re ower, but it 
is Next to 4e chr Agde was 
not then Chancellor; for on the 3 Jul), 11 
E. 4. which was about the time when the 
caſe in queſtion happen'd, in a * Recognition 
of Edward Prince of Wales to be heir to the 
Crown, ſworn to and ſign'd by the Biſhops 
e and Lords, Stilington did not ſign as Chan- 
0 cellor, but the laſt ſave one of the Biſhops, 
* 
5 


N 


- ww „ IQ, ee» e th, WH Y- 


by the name only of R. Bathonien; and as 
moſt of the Biſhops received pardons from E. 4. 
after his reſumption of the Crown ; fo the 


1 :5 Feb. 11 E. 4. the King granted à pardon 
ea und och 


5 to b $/ilhmpton, for all tr and other of- 
d fences, and for all outlawries, if any had been 
e on thoſe occaſions pronounced againſt him; 
. in which pardon, his additions and titles are 
c particulariz'd, but he is nor there once call'd 
3 Chancellor. —_ | 

0 The caſe in queſtion was, as faid be- 


5 Wl fore, Trin. 11 E. 4. anno 1471. and if there 
was now no Chancellor, it follows, as it 
hath been proved, that there cou'd not be 


any exerciſe of judicial power in the court 


* Rym. ibid. p. 714. b Ibid. p. 736. 
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at this time; for thu the Chancellor ever Was, 
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of Chancery, till a new Chancellor 'or Kees 


per was made, or ſome perſon ſpecially au- 
thorized by the Crown; and therefore it is 

very probable that the cuſtody of the Great 
Seal, and the Chancellor's power, was now 
committed to the Maſter of the Rolls, or to 
him calling a Judge to his aſſiſtance, in like 
manner as had been done before in this reign: 
As Kirkham, Maſter of the Rolls, had the 
Seal in the abſence of the Chancellor, 3 64 
E. 4. and authority from the No. to exe- 
cute juſtice according to the courſe of the 
Chancery, calling to himſelf Richard Wal- 


5 and Richard Fryſton, Clerks of the Chan- 


And the 7 E. 4. in the yacancy of a 
Chancellor the ſame Kirkham, Maiter of 
the Rolls, had the Seal, and allo. authority 
from the King to derem cauſes in Chan- 
cery; and if any difficult) aroſe, to take the 
advice and coumſel of the King's Juſtices. And 


this well ſuits with what at the Maſter of the 


Rolls himſelf ſays in chis caſe: Ie are here 
in a court of Chancery, in which our pour 
is to judge according to conſtience as well as 
[aw ;- not limiting this power to himſelf, but 
including alſo Choke, who I think was che on- 
ly judge then preſent: And if the Maſter of 


the Rolls had not then this power, I do not 
know how the Author can make - Juſtice 


Choke an aſſiſtant to the Maſter of the Rolls 


and 


* „* — _ ITY pn" 


a_ys agg a@Qmewwnns \ — © 
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_ x | 
and ſtill is, as the Author allows in p. 57. in- 
tuled to the aſſiſtance f the Judges in any cauſt 
depending in Chancery, yet I never underſtood 
that the Maſter of the Rolls is ſo intitled. 


This therefore being the ſtate of the court 


of Chancery, when the caſs in queſtion hap- 
pen d, makes it evident by. what authority 
the Maſter of the Rolls acted, and gives a 
plain and eaſy ſolution of this whole matter. 

But ſuppoſe it ſhou'd be taken that there 
was a Chancellor in being, yet even then the 
caſe doth not warrant what it is produced for. 
The caſe was a Fcire facias, to ſuperſede an 
Execution on a Statute Staple againſt three, 
on a Hire fect return'd; two appear'd, the 
third made defaulr, and this held to be the 
default of all; whereon judgment was gi- 
yen to ſuperſede the Execution, and then 
the Plaintiff pray d damages, which was in 
it ſelf a very hard demand, eſpecially againſt 
the two who appear d; but Choke being of 
opinion that damages ought to be given 
againſt all; thereon the Maſter of the 
Rolls ſaid, Sir, altho by the law damages 
ſoall be adjudged againſt both, yet we are here 
n the Court of Chancery, where our power is 


to adjudge not only according to law, but ac- 


ording to conſcience. To which Choke an- 


lwer'd, In this caſe you are Fudges according 


0 the courſe of the common law. Here was 
a difference of opinion between the Judge 
> T2 and 
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and che Maſter of the Roll, both of then 
fitting in Chancery, a court both of lawand 
conſcience; the Judge was of opinion in a 
very hard caſe, that damages ſhouv'd be given, 
becauſe he thought the ſtrict law to be ſo; 
the Maſter of the Rolls thought whatever 
the law might be, yer we, in the plural num- 
ber, 5. e. Choke and he, are, now in the 
Court of Chancery, where our power is 
fo judge according to conſcience as well as law; 
to which Cheke replied, that in this caſe 
they were only Judges at lau. And then 
the Author introduces the Maſter of the 
Rolls as faying that He wou'd be advisd 
or conſider of it againſt next term; but 
whoſocver will obſerve the * words of the 
caſe tranſcrib'd in the margin from the ori- 
ginal, cannot be fo clear as the Author is, 


that the Maſter of the Rolls was the per- 


fon who ſaid he wou'd be advis'd; for the 


next antecedent to the word He, is Choke, 


And then in the Author's language it was 


Le Maſter des Rolles dit, Sir, Comment que par le ley 
damage ſera adjudg vers ambid, Unc ſumus icy en Court de 
Chancery, en quel noftre* power eſt d' adjudger auxi bien ſo- 
lonque le lev, Sc. Choke En c' caſe vous ſoyez & eſtes Judges 
folouquc de cours del common. ley. Et fi error ſoit en voſtre 
Judgement, il ſera redreſſe par le Parliament & iſſuit eſt en At- 
rachment de Trans ou det vers un' des minifters de ceſt Court, 
Se. par que il covient adjudger ſolonque le common ley, & 
puis il dit qu' il voile eſtre aviſe tanque al prochein Terme. 
Choks 


/ 


> Fawn 1 ED SO 


cu Uo * 1 ww 
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Choke that fat in court. as a Judge, and 
gave the Rule; and if there was at this time 
1 Chancellor in being, I do not ſee how 
the ſeveral parts of this tranſaction can be 
reconciled, without ſuppoſing that both Choke 
and the Maſter of the Rolls far there by 
delegation. Gr; 

The next authority cited by the Author 
under this head, is the Book-caſe of the 13 
E. 4. 8. 4. which was this; Upon a traverſe 
10 an office found for the Ki ing, and return d 
into the Petty-bag, iſſue was join d, and a Ve- 
nire facias 10 47) the iſſue was awarded out 
Chancery, returnable in the King's Bench; in 
the vacation time the Attorney General came 
60 the Maſter of the Rolls, and ſaid he woud 
thange his iſſue, and prayd a Superſedeas to 
the Venire facias: But the Maſter of the Rolls 
did not grant it, whereon the court was mo- 
ved about it the next term. From hence the 
Author infers, * that it was then taken for 


granted that the Maſter of the Rolls had ju- 


dicial authority, for otherwiſe the Attorney 
General uod not have applyd to him, and 
prayd.a Joy prone: to 4 Venire facias, which 
is a judicial proceſs. 

Buy this way of arguing, every Philazer and 


Proch onotary have judicial power in the Com- 


mon Views for all the Vrits made out in that 
. . 


Oz court, 
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( 214 ) 
court, are made out by the one or the other 
of thoſe officers: Suppoſing a perſon ſhoy'd 
make out in his own cauſe, an improper 
Writ, and before the return of it ſhou'd 
come to the officer in whoſe office it was 
made out, and deſire him to. ſeal a Superſe- 
deas to it, what wou'd the officer do in ſuch 
a caſe? If it appear d to be a plain caſe, he 
wou'd let him have his Writs; if it did not 
appear to be a plain caſe, he wou d bid him 
move the court the next term. This is all 
that is in this caſe; the Maſter of the Rolls 
is the Maſter of the Petty- bag office, where 
the law Writs are made out, and the clerks 
there are his clerks, and he hath a fee at this 
day for every Yenire facias iſluing out of that of- 
face. The Attorney General came in the 
vacation time to the Maſter of the Rolls, to 
deſire that he might have a Super ſedeas to his 


own Writ of Yenire, becauſe he wou'd 


change his iflue ; the Maſter of the Rolls ei- 
ther doubted whether this cou'd be done, or 
conceived it cou'd not be done; for which 


doth not appear in the Book, and thereupon 


the court was moved next term, who were of 
opinion, it cou'd not be done. 37h 
The next inſtances under this head, are 


maling of Orders for amending Writs 0 


Scire tacias, Declarations, and other Pleadings 
grving times to plead, and the like. 


P.. | 
The 
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The Author hath not here cited any par- 
ticular inſtances of ſuch interlocutory Orders; 
but if he had produced any ſuch, they relate 
to the Proceedings in the Petty-bag office, 
where the Maſter of the Rolls is the chief 


clerk, and is no more than what the chief 


clerks in other courts of law have in the like 


particulars ſometimes exercis d or aſſum d. 


The Author goes on in p. 49. and ſaith, 


There are ſome other caſes in the Tear-books 


wot already cited,” viz. 12 E. 4.13. b. 1 E. 5. 
8. a. 1 Hl. 7. 27. b. 27 H. 8. 14. b. wherem 


the Maſter of the Rolls is mention d, as well in 


3 law, as of equity, in the ſame man- 
nr with n 


the Fudges. 1 

If he be only aſſiſting the Chancellor, 
then he is not a judge with the Chancellor, 
and if the manner of the Judge's aſſiſtance 
doth not make them Judges with the Chan- 
cellor, no more doth it make the Maſter of 
the Rolls ſo. 

The Author goes on in the ſame place, 

that in the 1 H. 7. 27. b. Upon a queſtion in 
Chancery concerning Liver) granted to the 
King's Tenant, the Chancellor adjourn'd it 
propter difficultatem, into the Exchequer 


chamber, before all the Fuſtices and the Maſter 


of the Rolls. And then remarks, that upon 
this caſe it is proper to take notice that no 
cauſe was ever adjourn d into the Exchequer 
chamber before any perſon not being a Fudge, 


nor is there any inſtance, that he can find, of 


O 4 | the 


( 26) 
the Chancellor calling to his aſſiſtance in cauſes 
in Chancery,  any-+per fon unt huving judicinl 

authority, in the ſume manner as he doth the 
Judges. From whence, I ſuppoſe, the in- 
terence left to be made by the Reader is, chat 
ſeeing this cauſe was adjourn d into the Ex- 
chequer Chamber before the Maſter of the 
Rolls, as well as the Judges; and the Maſter 
of the Rolls aſſiſts the Chancellor in hearing 
cauſes in Chancery, that therefore he muſt 
be a judge too; but the Author is miſtaken 
in both his premiſes, for cauſes have been in 
the Exchequer chamber before thoſe who 
have not been Judges, and the Chancellor 
hath been aſſiſted in Chancery by thoſe who 
are not Judges. There are ſeveral inſtances 
of both, I ſhall only mention one or two of 
each: As to the firſt, that cauſes have been 
in the Exchequer chamber propter difficnlts- 
tem; before thoſe who were not Judges, as 

well as thoſe who were, theſe are the very 
words of © Keilway : Memorandum, That in 
the Exchequer chamber at Weſtminſter, in 

» preſence of all the Juſtices and Serjeants of 

England, and of all the Barons of the ſaid 

Exchequer, aſſembled for the ſame cauſe; 
Blage, one of the Barons of the ſaid Extht- 
quer, ſhew'd and mov'd: a queſtion depending. 

before the ſaid Barons. And the 15 H. 7. 

14. In the Exchequer chamber, before all the 
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3 6217 
Juſtices and Serjeants there aſſembled, the 
Chancellor of England demanded their advice 


in a matter, and rehearsd the caſe, &c. And 


25 to the ſecond; that che Chancellor hath 
been aſſiſted in hearing cauſes in Chancery, | 


by thoſe who were not Judges, it is reported 
in Fitzherbert's Abridgment, Hit. Subpæna 15. 
Thar the Chancellor gave his opinion in a 
caſe in equity, by advice f the King's Fer- 


jeants. And in the Regiſter Mich. 6 E. 6. 


17. b. there is this Order, Moſt v. Robyns. 
This matter is appointed to be heard the 


morrow- after the electim of the Sheriffs, be- 


fore the» Lord Chancellor, the Lord Trea- 
ſurer, and others, and there is the like Or- 
der in the ſame Regiſter, between Gold and 
Damſtead, Ibid. 20. b. and in Dy. 197. b: it 
is reported, that the Chancellor gave judg- 
ment to reverſe Letters Patents, by the ad- 
vice of the Juſtices and King's Serjeants. So 
that the Author being miſtaken in both his 
premiſes, the inference that is inſinuated falls 
with them. But if it were all true, what is 
it to this purpoſe? Is it to be inferr'd that be- 


cauſe the Maſter of the Rolls aſſiſts the Chan- 


cellor in Chancery, and goes with him into 


the Exchequer chamber, to have the advice 


of the learned there, that therefore he is a 


judge in Chancery with the Chancellor? 


If the Author cou'd have given any one 
inſtance of a judgment given in a law Pro- 


ceeding in Chancery, by the Maſter of the 


Rolls, 
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(228) 
Rolls, it wou'd have been much more mate- 
rial. Where the cauſe goes to iſſue, and is 
determined by verdict, that iſſue is try d in 


the King's Bench, and the judgment is given 


there; but where the cauſe goes to a De- 
murrer, there the judgment is given in Chan- 
cery. And the Author ſaith, 4 7 for ſome 
time paſt the Chancellor only hath given judg- 
ment upon Demurrers, yet there are not wan- 
ting footſteps of the Maſter of the Rollss ha- 
ving authority in that caſe. The Reader will 
ſee, in the Author's diſcourſe, what thoſe 
poor footfteps are; it is not worth the while 
to trouble him with a repetition of them: 
Bur whercas the Author ſaith chat for ſome 
time paſt the Chancellor only hath given 
judgment upon Demurrers, that is an inſmu- 
ation that there was a time when it was 
otherwiſe; whereas there is no time paſt when 
it was otherwiſe: And the Author cannot 
give any one inſtance in an) time paſt where 
the Chancellor alone did not give judginent 
upon Demurrers. 


The Author's third head of the Maſter of 
the Rolls's exerciſe of judicial authority on 
the common law {ide of the court of Chan- 
cery, is, © te Cancelling or vacating the en- 
rollment of Letters Patents, and other Records 
of the court, and to make this the more con- 
ſiderable, a ſaying of the Lord chief Juſtice 


; <P. 48. LE © P. 50. AE 
| Coke, 


/ 


(12% 
Coke, in 4 Tnſt. p. 88. is quoted, That it is 
the hebel pant be the Chancellor Juriſdio- 
tion to — 2 the King's Letters Patents un- 


der the Great Seal, aud damm the enrollments 


thereaf, by drawing roles thro them the 
lattices. © 


This Gying of Sir Eddwird Cole can orb 


be meant of a cancellation by judgment, and 
not of a cancellation of e as moſt are 
in Chancery. 

There are, or ſhou'd be, PINE" things en- 
rolled in Chancery, which are no matters of 
judgment; as all Leaſes, or Letters Patents, 
for years or lives, made by the King of his 
lands, were heretofore enrolled in Chancery; 
when a Tenant ſurrender d an old Leaſe, and 
took a new one, there was anciently a va- 
catur or a cancellation enter d of the old 
Leaſe; for which vacatur, in Sir Thomas Eger- 
tons time, as it is in che Author, p. 52. the 
Maſters claim'd a Fee, (tho then of late years 
it had grown out of uſe,) of fix ſhillings and 
cight pence, but the Jury apprehended it ro 
appertain either to the Lord Keeper, or Maſ- 
ter of the Rolls. | 

It was on a Surrender of this kind thar 
the vacatur mention'd by the Author p. 50. 
was order'd to be enter d by Sir William Cor- 
dell, Maſter of the Rolls; "bs accepted of a 
Surrender of Letters Patents, and fo may f 
every other Maſter in Chancery, and ſo they 

Py. 176. 
now 
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( 220 ) 
now do whamorde there is occaſion; and 
there is no need either for them or the Maſ- 
ter of the Rolls to exerciſe their judgment on 
the validity of ſuch Surrenders. Ir is at the 
peril of the Surrendeters, or of thoſe who are 
to have any benefit b chat Surrender, to ſee 
char the Surrender 8 valid and effectual; 
their buſineſs is to take the Surrender, and 
when that is done, the entring of the vaca- 
tur on the cnrollmenc of the Detd or Patent 
ſurrender d, is merely miniſterial, and as much 
of courſe as the entry of ſatisfaction on Re- 
cord of a judgment, which is done by every 
Clerk or Attorney of the court, without the 
ſpecial direction of the court for ſo doing: 
And fo it was apprehended in the caſe of va- 
cating of theſe Patents by the court of Ex- 
chequer, that ir might be done by the ? offi- 
cers of the Chancellor, as well as by himſelf, 
As forthe vacatin of Recognizances, theſe 
are appendixes to the cauſes wherein they 
are given, and when 88 end is anſwer'd for 
which they are given, they are almoſt of 
courſe diſcharg d by an interlocutory order. 
The Author's fourth and laſt head of the 
exerciſe of judicial authority on the common 
law ſide of the court of Chancery, is the 
ordering or rec ki Writs to be mage out by 
che Curfh lors. 


E Caſe of the Church-wardens of St, Seviour's uud 
10 Co. 67. a. & b. 


P. 42, 53. 3 
2 | | The 


12 221 15 

Phe kürt i inſtance the. Author mentions 
under this head, is out of the Regiſter of 
Writs, fo. 7. where it is faid, *Jhen any one 
impleads another in the county court, on in the 
Lords court, and it is proceeded ſo far that 
the Tenant puts himſelf Torn the grand aſſize, 
then the Tenant may came to the Chancery to 
the Keeper f the Rolls, and ſhew by what 
words he put himſelf upon the grand aſſize, 
Et fiat ei breve de pace uſque ad primam aſ- 
ſſam: Which words amount to this, i that he 
ſhall have the Maſter of, the. Rolls frat for 
ſuch a Writ. _ 

The words of the Regiſter a are citedin the 
margin, and the Reader will thereby ſee whe- 
ther this be a juſt tranſlation; if it be, the 
fame will ſerve for the Maſters in the like 
caſe, for by the rule in the ſame Regiſter 
Original . Writs, if a man going beyond 
Sea is deſirous to have a Writ De Attornato 
Generali, m unleſs there be a. privy Seal, he 


101 p. 

K W aliquis implacitaverit alium in curia Domini ſui 
vel in comitatu, & ibi in tantum procedatur quod tenens po- 
nat ſe in magnam Aſſiſam, tune veniat idem tenens in Cancel- 
lr” Dom' Regis ad Cuſtodem Rotulor' & oſtendat ei per 
quæ verba poſuit ſe in Magnam — & * ei — de — 
e ad e Aſſiſam. 


mn Non conceditur niſi pars quz facere voluit Attornatum, 


venerit coram aliquo Magiſtrorum Cancellariz 1 in propria per- 
ſona, niſi fil” pe la de privato ſigillo. Et debet In- 
dorſari ſic per > ala Magiſtrorum, 1 29 Franke Clericus 
recepit Attorn' ipſius Conſtituentis uſque ad adventum: ipſius 
in Angliam. Reg. Orig. 21. 4. 
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muſt come before one of the Maſters in Chan- 


rexy in proper perſon, and the Maſter in Chan- 
_- r . acknowledgment on the 
back of the Letter of Attorney, and that 
amounts to this, that he ſhall have the Mal- 
ters fiat to take our the Writ. 
I need not hefe re- mind the Reader that it 


18 proved in the zd chapter of this Treatiſe 


that it was the ancient buſineſs of the twelve 
Maſters in Chancery, whereof the Maſter of 
the Rolls is the firſt, to order and direct pro- 
per Writs to be made out for parties accor- 
ding to their caſes, and that there was no di- 
ſtinction in this matter between the Maſter of 
the Rolls and the other Maſters. In the Or- 
dinances explain d by Mr. Croke, upon the 
eſtate of the Chancery Court, anno 15 54. he 
writes, That the Waſters of the Chancery may 
make all kinds of Patents, Commiſſions and 
Writs, except ſuch as are there mention'd to 
be excepted: To which may be added, 
that it appears by the Regiſter. that there 
were ſeveral rules made in Chancery, about 
the manner of giving or iſſuing of ſeveral 
Wrirs; and as to ſuch finable Writs mention- 
ed by the Author in p. 55. where the Fines 
were equally divided between the Lord Chan- 
cellor and the Maſter of the Rolls, there is 
an obyious reaſon why particular care was ta- 
ken that rhofe Writs ſhou'd be given by the 
Chancellor or Maſter of the Rolls, whilſt 
others were left to the Maſters in — 4 

7 ä 
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fo that the ordering or directing of Writs is 


no more a proof that the Maſter of the Rolls 
is a Judge of the court, than that the Clerk 
of the Papers is one of the Juſtices of the 
King's Bench, by conſtantly inſcribing in the 
margin of the Paper- Books to this effect; that 
unleſs the Defendant bring in that Paper- 
Book to be enrolfd by ſuch a time, fiat 

The Author n writes, that in the Ordi- 
nances publiſh'd by the Lord Keeper Egerton 
the 24 May, 1596. It is ſaid; that no Writs 
of ne exeat regno, prohibition, conſultation, 
&c. ſhould paſs without the-hand of the Lord 
Keeper or Maſter of the Rolls; on which. the 
Author thus reaſons, » As theſe Writs muſt be 
moved for, and it is a matier of judgment 
whether they ſhall be granted or not, it is ma- 
nifeſt, that at that lime the Maſter of the 
Rolls could grant ſuch Writs only by virtue of 
his office; for Egerton had not then, or at 
any other time, whilſt he was Maſter of the 
Rolls, any ſpecial commiſſion for exerciſmg ju- 
riſdiction in the court, but acted judicially all 


along, by virtue of his office. 


It is true the Maſter of the Rolls cou'd by 
the ſaid Ordinance of Sir Thomas Egerton, 
pas and ſign theſe Writs as well as the 
Chancellor; and the other Maſters, by. their 
general authority, did the ſame, before that 
reſtriftion was laid upon them by the Chan- 


cellor: 
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cellor: And the ſame reſtriction being af. 
terwards laid by the Chancellor, upon the 
Maſter of the Rolls himfelf, v. by the 
eighty fifth Ordinance of Sir Haucis Baton, 


without warrant under the Lord ( . 5 
hand, the Maſter of the Rolls hath not ſince 
fign'd theſe Wirits, but they are at this day 
ſign d only by the Chancellor. So that 
it is plain that the ordering or directing of 
Writs by the Maſter of the Rolls, made him 
no more a Judge of the court, than it did 
the other Maſters or the Curlitors. 

Y | The Author proceeds, in P- 55+» That as 


the Maſters of the Rolls have order d Writs to 


iſſue, ſo they have order d them not to iſſue, as 
in the 27 H. 6. there is this Entry:. Nul- 


lum fiat breve de ſuperſedendo, quia ſecuritas 


minus ſufficiens, per Mandat Cuſtod* Rotu- 
—A. 0 ˙ 50 nt; 

The ancient form in Chancery to have a 
Supplicavit, or Writ of Surety: for the Peace, 
was to make an affidavit in Chancery, e be- 


fore a Maſter in Chancery, and then ſuch a 


Writ iſſued; and if the party againſt whom 
it iſſued, wou'd have a 7 eas, the me- 
thod was to find ſurety in Chancery: In this 
caſe the Maſter of the Rolls wou'd not per- 
mit a Superſedeas to go, becaule the ſurety 


F. N. B. 79.6. 
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olfer d was not ſufficient; the other Maſters 


may, and do take ſuch ſurety as well as the 


Maſter of the Rolls, and by conſequence 
muſt, as well as he, judge of the ſufficiency 


of ſuch ſecurity; and vrhen ſuch ſurety is once 


given, a Superſedeas follows thereon : But this 
no more makes either the Maſter of the Rolls 
or the other - Maſters of Chancery, Judges, 


than a Prothonotary is made a judge by gran- 


ting a Super ſeueas upon the Defendant's put- 
ns in TINT or xg the Clerk of the Fx 
rors is one, who on allowance of a Writ of 
Error doth of courſe grant a Swperſedeas. 
The Author hath ſpent the greateſt part 
of the third, fourth, and fifth ſections of his 
diſcourſe, to take off the force of the argu- 
ment againſt the inherent juriſdiction of the 
Maſter of the Rolls, ariſing from the King's 
ſpecial commiſſions authorizing him to hear 
and determine matters and cauſes in Chan- 
cery, and to that end hath employ d the moſt 
part of the faid three ſections, to prove, that 
the Maſter of the Rolls exercis d judicial au- 
thority on the equity ſide of the court of Chan- 
ery, before any ſpecial commiſſion for hearing 


and determining of cauſes in the abſence of the 
Chancellor ever iſſued ; that after ſuch ſpe- 


dal commiſſions began to be iſſued, the Maſter 
if the Rolle 


equity ſide of the court, during the ſucceſſive 
Lee of ſuch commiſſions, and likewiſe 
in all things did judicial acts not warranted 


by thoſe commiſſions, a they were m 


force: 


exercis d judicial authority on the 
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orce: And that the Chancellors have from 
lime to time carried judicial acts of the Maſ. 
ter of the Rolls, 401 2 virtue of their office 

into execution by the Great Seal, and groun- 

ded judicial acts of their own, upon fuch atfs 

of the Maſters of the Rolls, and in ather in. 
Rlances aſfirui d the validity thereof... 

Some of the citations and authorities pro- 
duced by him for "bk. Ng haye been al- 
ready particularly conſider d, and others of 
them which contradict the matters in this 
treatiſe, ſhall in this chapter be examined; and 
as to the rell ot them, that I may not be te⸗ 
dious, this general anſwer may be given, that 
ſuppoſ ing them to be all truly ſtated, and that 
none of them are either miſtaken or miſap- 
plicd, as I think ſome might be ſhown to be, 
yer they do not prove that thoſe judicial acts 
were done by the Maſter of the Rolls by vir- 
tue of his office: Suppoling they do prove 
that he did not do them by virtue of, or un- 
der the commiſſion, yer they do not prove 
that he did not do them as an officer or mi- 
niſter of the court, by delegation of autho- 
rity from the Chancellor. If he did not act 
hy ane of theſe auhogtes — doth not fol 
— that he did not act by he other. 

By what hath been ba in 8 Pe £ 
appears, that the Maſter of he Rolls bath 
two lawful ways of exerciſing judicial aurho- 
rity on the equity fide of the daun of Chan- 
cery.; cdia and 

* 15 hoc o 


w A. oz, awe 


ns on Ep 


(227) 


| 8 iy N che Crown, the other as an 
officer of the court, by. communication of 
authority from the Chancellor. | 
It hath been proved, that by the latter me- 
thod he and che * Maſters had, by'the ancient 
Ordinance of the court, power to make in- 
| Orders, which in fact they did; 
and tho the Maſters have diſcontinued the 
exerciſe, of that power, yet that doth not 
give a better right to the Maſter of the Rolls 
who hath. continued it. It hath been like- 
wiſe proved, that neither the Maſter of the 
Rolls nor any other Maſter, can make a de- 
faite ſentence or final decree; but yet a me- 
thod was introduced for the Chancellor to 
refer cauſes to be heard and determined by 
| che Maſter of che Rolls, and the other Mai- 
ters, who made their report to the Chan- 
ä cellor; and if no juſt cauſe was alledg d againſt 
| their determinations, the Chancellor confirm d 
„ad ord them, and ſo made them his own 
Decrees and Judgments ; and thereupon they 
Y re enrolfd amongſt the Decrcesand Judg- 
; ments of the courr. 
: Now if che judicial alis at any time done 
by the Maſter of the Rolls on the equity ſide 
of che court of Chancery, be warranted by 
either of theſe methods, chere is no need to 
recur to che ſuppoſition of another Judge, or 
to an inherent original right in the Maſter of 
the Rolls, by virtue of his office, which are 
new things, not till latcly heard of. 
& Sup- 
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_. Suppoſing it be made out never ſo clearly, 


hat 
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Thefe commiſſions, but ir dorh not prove that 
he did not do them by his other power, as 
an officer under the Chancellor, by authority 


derived from him; many of the inſtances be · 


fore- cited prove the affirmative. that he did 


- 


2 


ly. proves that he did not do thoſe acts under | 


4 — py [TY . _ 1 


that the Author hath proved that the * 
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of the Rolls hath in all times done judici 


acts not warranted by theſe commiſſions, 


whilſt they were in force, this doth not prove 
15 the Maſter of the Rolls did not do them 
y the other branch of his authority, vis. 
communication of authority from the 
45 cellor, as an officer of the court; the 


not doing them by the one doth not prove 
that he did not do them by the other; and 
if he did them either way, it was ſufficient 
for the Chancellors to carry ſuch judicial acts 
of the Maſter of the Rolls into execution, 
and to ground Judicial acts of cheir own 


thereon. 55 
Interlocutory Orders made by che 


Maſter 


of the Rolls, may, if the parties think them- 
ſelves aggrieved thereby, be complain'd of to 
the Chancellor, who may confirm, diſcharge, 
or alter them; but if no complaint be made 
againſt them, they become his Orders; and 
Orders of Court, and Writs of execution 

may be taken out thereon, without farther 


application; but whether ſuch Orders be 


made under the commiſſion, or under the 


authority originally imparted by the 
cellor, it is the fame thing ro him, 


the court. 


Chan- 
and ro 


As for ela made by the Maſter of ihe 
Rolls, whether under the commiſſion” or by 


delegation from the Chancellor, they 


mult 


in either caſe be ſign'd by the Chancellor, 


and made his Decrees, before they 


P; 


can be 
enrolbd 
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enrolbd amongſt the Deerees of the court; 


and- if any 3 made otherwiſe by the 


Maſter of the Rolls, have been fign'd by the 


Chancellor, it is probable that it hath been 


done by inadvertency or ſurprize, or from a 
truſt; and reliance that whatſoever came to 


him ſign'd by the Maſter of the Rolls, was 
8855 done, according to the due 7 
and this I believe was * of the preſent 
Lord Chancellor, ho, as the Author faith, 


p. 122. hath fignd feueral Decrees made in 


— 7 ſhip's oem time, by the. Mafter of the 
ſing alone at the Rollo: becaule, as I 
jo heard, when his Lordſhip was infor- 
med rhereof, he chen ſtopp d 3 figning of 
ſuch Decrees till he had 8 opinion of my 
Fords the Judges touching their validity, an 
ſent to them for their opinion. thercon. 
This may ſuffice for a general anſwer. to 
the contents of the Author's three laſt. fec- 
tions; but inaſmuch as the Author hath 
therein interwoven ſome matters which con- 
tradict what hath been advanced in this Frea · 
tiſe, or ſeem ſo to do, I ſhall beg the Readers 
patience for a more Particular conſidetation a 
thoſe matters. 
In the 2d chapter of this Leue 25 44 


cellor to be. fole Judge in equity, is, is, chat all | 
ill for relief EY are e e 


8 „R. N 
drefs'd 


JF we 


LES 


SS WE. we „ 


dreſsd to him: But this Author! 1 affirms, 
That Bill in Chanter) have anciently been di- 


refied to th: Maſter of the Rolls, praying pro. 


rfs' and relief. It is indeed very anciently, 
the moſt modern precedent produced by the 
Author, P. . being ale near two hundred 
you old. Q 
But to follow Wir Aüther in che took uf 
his — ſha are, Rare. 2 Bills in 
Chant und 4 7 ecords, hig her 
than 0 Hoon of Kine Henry 6. and is the 


Bundles of "the Toer of that reign, and of 


the reign of E. 4. "Bills are now extant direc- 
ted t6 the Maſter of the Rolls. 


That there are ſome e ſuch Bills directed | 


to rhe Maſter of the Rolls, is true; but the 
Maſter of the Rolls, to whom ſuch Bills were 
directed, was af the [ame time Keeper of the 
Greaf Seal; and ſeveral of thoſe Prrekotenes 
_ the Author affirms to be Bills, are not 
borh which will be preſently ſhown. 

goes on, p. 63, 64. The moſt 
ancient of thoſe Bills are in the nature of Ar. 


ticles, upon which the Plaintiff prays that the 


Defendam 11 be txarttined in the Chancery, 
either before ihe Chancellor or the Maſter of 
the Rolls, as his Bill happens to be directed to 
the ont of the other; and the Defendant's an- 


fever is ßomtkimer calld his confeſſion, and 
ſometimes his examination; the firft which F 


have been able td find, is anno 14 H. 6. di- 
Fete 0 tht Biſoop of Bath, ther — 
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and pro ys that the Defendant may be 2 
ned in the Kings Chancery 7 — Him. 

H. 6. is a. Bull directed 40 the Maſter of 2 
Rolls, which: concludes, © Theſe be the ck 
« and Articles which John: Mathew, & 
prayeth you, that Robert — ts 
« ammed on before jou in Chancery. 

There. are foar other inſtances: of Bills wa 
refed to the Mafper of the Ralls, found of that 
reien, beſides à Bill directed to the Earl of 
Salisbury, Lord Chancellor, which: affords a 
7 of the ſame kind ; for therein the Plam- 

riff ſets forth, that he had been before the 
Maſter of the Rolls for the ſame matter, and 
the Defendant had been examined thereupon. 

Theſe are the Author's inſtances of Bills di- 
rected to the Maſter of the Rolls in the reign 
of H. 6. but this whole paragraph is founded 
upon a miſtake, that the Articles on which: 
the Plaintiff prayed that the Defendant 
might be examined, were Bills; whereas they 
are Interrogatories on Bills, and the Defen- 
dant's confeſſion or examination was an an- 
{wer to thoſe Interrogatories. 

The Chancellor, as Judge of the court, 
as the Barons of che Exchequer do in effect 
to this day, might, if he thought fit, exa· 
mine the Parties himſelf, and that is all that 
can be proved from the authority cited of 14 
H. 6. which is no Bill, nor any thing like it; 
but thus begins on- the top, anno 14. H. 6. 
then follows, Thomas Cotes, examined in the 

Chancery 


= 6233 * Ft 
75 ea th ks 'Teverend Fither in Gul 


ſaith; th thar;-8ce.\ and fo goes on to che end af 
the depoſition; N AI War Nd N 
But the officer that was generally appotted 
by the Chancellor to bè Examiner of the 
court, was the Mafter of the Rolls: Many in- 
ſtances of chis mighe be produced; to avoid 
proxility;> I ſhalt only mention one amongſt- 
theſe bundles, in the ſaid reign of H. 6. 
Milliam Brykele, 11 H. 6: brought his bill 
about a parcel of wine, as it ſeems, againſt 
John Goodjer, who being examined, faid, up- 
on his oath, thar 7ohn Trefry and John Salter 
had ſome of: the wines; and thereupon the 
4 Nov. 12 H. 6. they are examined by John 
Franke, Maſter of the Rolls; and the begin- 


ning o& the examination upon the Record, is 


thus: Be it remember d, that Thomas Trefry, 
the 4th of November, in the year of Kin 
Henry the 6th, the twelfth, by aſſignment of 


the Chancellor of England was committed 70 


John Franke, Clerk of the Rolls of the King 


in the faid Chancery, to be examined of cer. 


tain Articles, &c. 


This office or duty of raking Exnmnininrioh(” 
was, in ſucceſſion of time, appropriated to 
the Maſter of the Rolls, who camie to be 
the ſole examiner in the court; an and aſter· 
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(234 ) 
wards, when Examinations multiply d, other 
perſons were a under him for his af. 
fillance ; which is the reaſon why at this day 
the tvyo Examiners of the court are in the &f 
and nomination of the Maſter of the R 
becauſe they were originally his — 2 ap. 

dinted for hn a mga ors pete count 
tions, 


Now theſe which che Auchor calls: 5 
Bil, in the nature of Articles, were mot Bills 


but Articles, or Interrogatories on' Bills before 


preferr d, and were exhibiteto che Maſter of 
the Rolls, becauſe he was the examiner. The 
Bill was prefer d to the Chancellor, but the 


Articles which our Author miſtakes for Bills, 
were exhibited to the Maſter of the Rolk. | 
r as the Points ot In- 

ries on which: the party was deſireckto 


bs exainited; it being the uſage of thoſe days 
to examine Defendants as well as Wirneſſes, 


upon Interrogatories. 


the whole Record is not preſerved, 


in the ruins of time; 1 — pre- 


ſerved; is only che Articles or interrogarotie 


and the examination thereon; : All! that re- 


F = is this,” To thy worfoipfuill Mapter, the 


" the Nalls. 


| T9, be the Prints and Arvichs which that 
— —— prayerhy yo r Ro- 


bert 


In the particular Wan of Mathew v. 
cited by the Author, — — 
loſt 


( 235 
bert Borner of Sedeleſcombe- may be exammed 
on before you in the Chancery. Firſt, the faid 


John Marhew- prayeth you that the ſaid Ro- 
bert Borner may be examined whether” that 
the ſaid John Marhew were ever ſole ſeicd 
in his demeſne, as of fte of the lands and te- 
nements which late were John Beck's in Sede- 
leſcombe with the county of Suſſex. Rem, 
he prayeth' that the faid Robert Borner may be 
examined if that the ſaid John Mathew, fole 
feis & of the ſaid lands and tenements, made 
any foaffinent unto my Lord of Suffolk, my 
Lord of Salisbury, Sir Roger Fines, Sir Wil. 
lam Gould, Prief, David Daniel, and others, 
of the ſaid lands and tenements. And then 
there is annex d or rack'dro it, another Parch- 


ment, intitled, This 5s the Anſiver of Robert 


Borner; which on the face of it appears to be 
his anfwer to theſe rwo Articles or 8 


gatories. 


If rhis whole Record had been printed, the 


moſt willing Reader cou never have taken 
this for an original Bill, much leſs that this” 
1s any proof of what it is brouphr for, vd an 
inftanie of am ancient Bull direbted to dhe Muſe 


ter of hs Rolls, praying proceſs and relief. 


There is neither proceſs nor relief ptay'd by 
it, but it is only à bare examination o Arri- 
cles before the Maſter of the Rolls, who we 


then the Examitier of the court; and accor- 
ding to the eourſe of that time whert Billewere 
| exhibired, there muſt Have beer a 


3 Bill, 
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( 236). 
Bill tho' it be now loſt, whereon that exami- 
nation was founded.” ILY, 

The nature iche thing! eaks it; "beſides" 
in the ſame bundles remaining of that Kings 
reign, there happens to be preſerved the 
whole, or ſufficient of the p roccedings, in 
one or two inſtanees to clear Git matter. 
In thoſe days there was no enrollment of 
proceedings, which came'in long ſince; bur 
the Bill, Anfwer, Replication, ec. in eich 
cauſe, conſ iſting of ſeveral Parchments, were 
preſerved amongſt" rhe Records of the court, 
and frequently ſtirch'd together, and on the 
back of the Bill was commonly indorſed the 
Decree. oats: 

In the bundle of Chancery Parchments 
remaining of the reign of H. 6. there are four 
Parchments ſtitch'd or rack'd together. 

In the firſt is contain d a Bill brought by 
John Adie, againſt Elene Deer, Executrix of 
Thomas Brown and Thomas 'Bledlowe, to be 
reliev d againſt a Bond on ſuggeſtion, that ir 
was given for uſury: The Bill is directed, To 
the moſt reverend Father in God, and my yg00d 
and gracious Lord, the Archbiſhop of York, 
Chancellor of E ngland. In the ſecond Parch- 
ment is the anſwer of Elene Deer and Tho- 
mas Bledlowe, to the Bill of Fohn Adie. In 
the third Parchment is the Replication of 
John Adie to the anſwer of Elene Deer and 
Thomas Bledlowe. In the fourth Parchment 
is a Witneſs examined for the Defendants, the 


title 


4 237 ) —_ 


title of at examination: is, This is the de. 


ofition of John Barret ae the Maſter of the 
Ralls, f or Elene Deer and Thomas Bledlowe. 


In the bundles 29 H. 6. there are three 


Parchments tack d together; one is entitled, 
This is the anſwer 4. Thomas Goly to the 
wil of. Francis Mitchell. 


In anoth x of the Parchments is "thee exa- 


mination of Thomas Goh, before the Maſter 
of the Rolls, the beginning of which is thus; 
Pleaſe it you. Maſter of the 3 Kalb , for to et 
mine Thomas Goly, Cc. 

The third Parchment contains the exami- 
nation of Thomas Goly, and is thus entitled; 
This is the examination of Thomas Goly, un- 
to the Articles {%. againſt him in the Chan- 
cery by Francis Michell. | 

If this Parchment containing che Anſwer, 
and reciting the Bill, had been loſt, there 
cou'd hardly have been any colour to have 
miſtaken : applications for examinations 
to the Maſter of the Rolls, to have been ori- 
ginal Bills; but now chat in ſome inſtances 
the Bills appear, this makes it ſtran ge how 
this Author cou'd ever fancy examinations 
upon Interrogatories or Articles before the 
Maſter of the Rolls, who was Examiner of the 
court, to be original Bills, wherein proceſs 
and relief is pray d; whereas there i is not any 
one inſtance in theſe Interrogatories (the Au- 


thor's ſuppes'd Bills) of any ſuch thing pray d. 
The 
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2 four other inſtances of Bills direded 
to the Maſter of the Rolls, affirm'd by the 


Author to be found of that reign, are not 
particularly named 5 him, and {9 cannot re- 
ceive a particular anſwer; but I can give him 
this general anſwer, that if 78 will vouchſafe 
once more to look into thoſe Chancery bun- 
dles in the Tower, from whence he takes 


theſe four inſtances, he will not find they are 


Eills directed to the Maſter of the Rolls, p 
ing proceſs and relief; but Articles or Inerra 
gatories upon Bills exhibited to him, to exa- 
mine the Parties upon: And it is this miſtake 
that hath probably led the Author to affirm, 
that the 90 ancient of theſe Bills are mthe 
nature of Articles, upon which the Plaintiff 
prays that the Defendant may be examined in 
the 2 either before the Chancellor, or 
er of the Rolls, as bis bill happens to be 


diretted ta the one of 0 tbe. other; t and that 


there are bills v. of the reign of H. 6. 
direcked to the Maſter 7 the Rell ue, Stop- 
pray and Kirkby were fucceffively Maſters 

the Ralls, who were never Keepers of the 

Great Seal ; and that therefore no 4 caud 
ariſe as to them, in what capacity fic bils 
were preferr'd ta them. 

It this miſtake did nat lead him into this 
unwarrantable aſſertion, he beſt knows whas 
did; L hope it was this miſtake; for chere was 


x Diſcourſe, p. 63. 8 Tbid. 63. 


no 


(239. ), | 
no 77 thin 100 at that time, as a caſual direc- 
tion of 4 Bill, according as it happen d, either 
10 the Chancellor, or "Maſter " the Rolls. 
There are no Bills remainin that r reign 
directed to the Maſter of the R ol, when ei- 
ther Stoppenden or Kirkby were Maſters of 
the Rolls, or ro any Maſter of the Rolls, who 
was not at the fame time Keeper of the bt 
Seal, as I ſhall immediately ſhew, when :I 
come to his inſtances in the next reign of 
E. 4. only before I come to that, I wou'd 
take notice of one inſtance more, produced 
by him, in the reign of H. 6. and that is, a 
bill directed to the Earl of Salisbury, Lord 
Chancellor, which, the Aurhor faith, affords a 
proof of the ſame kind ; becauſe therein the 
Plaintiff ſets forth that he had been. afore the 
Mafter of the Rolls for the ſame matter, and 
the Defendant had been examined thereupon. 
This Bill it ſelf is a Bill ro the Chancel- 
lor, oe s by Thomas Cole and Margaret 
his Wife, againſt John Vincent, complaining 
of a wrongful detainer of certain lands from 
the Wife; and refers to inquiſitions upon 
commiſſions ifſuing out of Chancery, and re- 
lates another fact; Aud alſo that the ſaid John 
Vincent divers times had been afore the clerk 
of the Rolls for the ſaid. matters, where he 


bath been examined thereof, and for excuſe an- 
fwered that he enter d as a tenant, and chat 


the ſaid matters had been put to arbitrement, 


and 2 now late, at the deſire and in- 


ſtance 
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ſtance of the ſaid clerk of the Rolls, was put 


to the award and rule of Juſtice Portington, 


and then go on and ape of other -mat- 
rers, and pray relief. 


All that is contain d in this Bill to the | 
Chancellor, pertinent to the Author's pur- 


Ae, is this, that here is a relation of a paſt 
fac, thar the Defendant had been divers times 
afore the clerk of the Rolls for the aid mat- 
ters, where he had been examined thereof: 
The Bill doth not relate how or in what man- 
ner, 'or on what proceſs, the now Defendant 
came formerly before rhe Maſter of the Rolls; 
it was 8 it was according to the courſe 


of thoſe times, upon an examination grounded 


upon a precedent Bill; but that this is a proof 
chat it was on a Bill directed to the Maſter 
of the Rolls, praying proceſs and relief, is a 
mere imagination 0 of the Author's, without 


any thing to ſupport it. 


The Author goes on, and faith, p. 64, 65. 
That in the reign of Edward 4. there are found 


ſeveral bills directed to Kirkham, then Maſier 


of the Rolls, praying proceſs and relief, in the 


fame manner as bills directed to the Chancel- 


lor And tho it muſt be admitted that Kirk. 
ham was ſometimes Keeper of the Great Seal 
during that reign, for ſhort ſpaces of time, up- 

on the removal or abſence 2 a Lord Chan- 


thor, amounting but to three months in the 


whole ; yer that can afford no real objection 
exainſ this raf that bills were directed to 


him 


6 


ll. 1 "i 


=D „ Hy mY He ff Fu 9 1 0 me. no 
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_. 
bins as " Mafter of the Roth Beranſe it 
rh when he had the Seals in 1 EG A 


Keeper of the King's Great Seal 90 pre- 
tha er the Ae between "ſuch bills as were 


diretted to bm in one 9 and ſuch as 


were diretied to him in the p19 
In anfwer hereto, Fah the Chancery 
bundles in the owet there are 25 Parch- 
metirs ſtitenl d and tack d together, number d 
1, 2, and {6 On to 25, incluſive; No 22. is 
an anſwer pt is a Bill to a Chancellor: 
The” temaimin 23. are Bills directed for the 
ney art, to ham by name, whereof 15. 
rected" to 'Kirtham, by the name of 
Keeper of the Great Seal, and of the Rolls; 
two are directed to him by the name of 
Keeper of che Great Seal only; one to the 
Right worſhipfal Sir Keeper of the King's 
Rolls of his Chancery; and of his Great Seal, 


wirhout naming any 1 part articular perſon; four | 


to the Maſter of the Rolls, without 


amy particular perſon; and one ro Maſter Ro- 
bert Kirkham, Maſter of the Roll. Beſides | 


this, there are in thoſe bundles, in looſe Parch- 


ments, ten other Bills, the greateſt x 


whereof appears to have been 5 8 7 


Fs a 
directed to Maſter Robert K ben, Clerk | 


or” Co "of the Rolls, and Keeper 'of the 


ham: Keeper for the time of the King's Great 
Seal, Now at this time it is moſt certain, 


the” bills are divefted to Vim by the flite of 


Srear Seal; and one other of the 6 
G 5 * directed to Maſtet Robert Kirk- 


2 that 
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342) 
chat Kirkham was, Is Roener of che Great Seal, 


3 at. as 1 of the Rolls Seventeen of | 
S ected to him, as 


TE r.of Ee Great Se al; _ to the Lceper 
of the Great Seal, without na Nd 


becauſe the other hive, Are. directs to the Ma(- 
ter of the Rolls, without naming. him Keep- 
er, it doth not . a net ow that he was : 


not Keeper; or ag th Bill 


1 8 0 are di- 


ole denomina- 


tion of Kee er of th th 2 Ser Seal, do not ex- 
clude him from being Maſter of the Rolls, at 
the ſame time, as = certainly, was; ſo theſe | 
Bills in the fame bundle, which are directed 

55 Rolls, under that ſole | 
denomination, do not. exclude. him. from be- | 
ing Keeper of the Great Seal at the V ame time. | 
And it is evident, from an interna charatter | 


of the Bill to Kirkham, Maſter of 


the Rolls, without ſpecifyin; 
that he was at that lime 


any other title, 


SISA 


: There. 15. but one inſtance more 


| by the e Bis directed to che Viale | 


ter 


-— 


a , 


44. t 


P 


likewiſe Keeper of | 
bat Great Seal; for 1 in the, e of 51 


3 ĩ . , ¼ . od oe dtd, oi ̃ĩᷣͤ -.... i TS 


{end letters, and if they willingly 22. 


( 243) 


A e the Rolls, and that is in p. 66. That 


7 the bundles in the Tower, in the 
255 of King Henry the 8. is a croſs bill di- 
refted to Crurtwell, Maſter of the Rolls, re- 
ting an original ' complaint to have been pre. 
ſmnted to him concerning the ' ſame matter ; 
and upon the hack thereof is endorsd, Decre- 
tum eſt per Thomant Crumwell, Armigerum, 
Magiſtrum Roruforum Regis, Neue Thomas 
Crumwell. 

That there is in one of the bundles in the 
Tower a Parchment directed to Crumwell, as 
Maſter of the Rolls, and alſo as the King's 
principal Secretary of flute, with ſuch recital, 


and ſuch indorſement, is true; but that this was 


either a croſs Bill, or the other complaint an 
original Bill, that is no where there ſaid; but 
it was the ct on ſome occaſions in thoſe 
times, when buſineſs was not great, on com- 

hint of the Parties, not to iſſue proceſs, but 


tor the Chancellor or Maſter of the Rolls to 


then chere was an end of the matter; but if 
they did not, then the JR prefer d his 
Bill, and took out proceſs. There was the 
ame practice in the Exchequer, as may be 
_ in rinted Book, anno 165 8. intituled, 
n «pri | the Exchequer court, &c. 
onal at 15 0 requeſt of the Lord Buckhurſt, 
ſome time Lord © Treaſurer 15 England, p. 8. 
where he mentions the method of writing of 
ranked and * which they 157 
Q 2 been 
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been few of late years, and found almaſt fruit. 


lefs, for ſuper N a ee cadit 


In this caſe it is the fame: i in the Petition 
directed to the Maſter of the Rolls, which 
the Author calls a croſs. Bil. Sir Richard 
Houghton, the Petitioner, ers. out, that 
George Malmſley, and Clemence his Wife, had 
complained to the Maſter of the. Rolls, thar 
the ſaid Richard Houghton had anjuſtly ex- 
pelld them out of * Houſe or Tenement; 
whereupon his good Maſterſhip directed his 
Letters to the faid ſuppliant, to ſuffer the 
hid Malmſiey to enjoy the ſaid Tenement, 
or otherwiſe to appear before the Maſter of 
the Rolls, where-ever he was, immediately 
after the receipt of the ſaid Letters: And 
thereupon, becauſe it wou'd be chargeable to 
come to London, where the Maſter of * 
Rolls was, to declare his title to the premi 

ſes, and chat he wou d not offend the . 
of the ſaid Letters, had hitherto ſuffer'd the 
faid George and Clemence to occupy the {aid 
Meſſuage and Tenement, which he affirms 
to be his rightful inheritance, and will in no 
ways expel them therefrom, until the truth 
of his title might be fully heard and deter- 
mined: So that it might appear as well to 
the Maſter of the Roll as to others, that 


he hath done no wrong to the ſaid George 


and Clemence, and therefore prays the — 
of. the Rolls to. award. a commiſſion to. ſuch 
o perons 


-— 245 ) 
perſons as he ſhall approve of and appoint 
them to call before them the petitioner and 
the ſaid George and Clemence, and enquire as 
well of their title to the premiſes, as of their 
demeanor, and finally to determine all mat⸗ 
ters between them; or otherwiſe to certify to 
the Maſter of the Rolls what they do in the 
premiſes. On the back of this Parchment 
IO indorgd,” ' Detrettin eſt per Thomam Cram- 
well. To this Parchment is annex d another 
which is the certificate of the commiſſioners, 


by which it appears that George . 0 


was then dead; and they return the exami 
nation of C Jements and ſeveral Witneſſes; but 


what was done on the return of this com- 


miſſion, doth not appear. Here was no Bill 
or &F ubpuens, only -Letters e by the 
Maſter of the Rolls to the party, to do what 
vas defir'd by the other party DT o 

not in Chaneery, but ry re 1h Me 2 the 


Rolls, whereſoever he was. e of 
Counmwell was then very great, * yet ſuper 
debile. fundamentim cadit 


In the 2d chapter of << E Treue p. 4% 
it is brought for a proof of he Chancellor's 
being the ſole Judge in Equity, that all Judg- 
ments or Decrees of the court ate given by 
him} except wien he is a party to the ſuit; 


and . even in the enrollment of all De- 


crees at the Rolls, or by rhe Mafter of the 
Rolls, the entry is, That it is order d, ad- 


juag 4. and decreed, by the Lord Chancellor. 
T9 Q 3 This 
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| Ka 
This is 4 fact that cannot be denied by che 
Author; but to avoid the force of it, he in. 
finuares the words of the en rollment to be only. 


words of * form in the concluſion; becauſe in 


the Decrees drawn up at the Rolls, and in 
the Doquets of the intended entollment of 
fuch Decrees, it is recited, that the cauſe came 
on 10 be heard before the Maſter of the'Rolls: 
And in the decretal patt of ſuch Order, it i 
ſometimes thus, His Honour "doth u order and 
decree ; and ſometimes thus, This court doth 


we and decree; but generally His Honour | | 


dath v Oder and decree. \ 

It wou'd be an infinite and eridlefs ak to 
took: over all the enrollments of Decrees in 
che court of Chancery, or to account for 
every particular form that may be there us d: 
Every elerk there follows his own form; but 
I may venture to ſay, that till now lately, that 
a particular and remarkable care hath been 
taken in this matter, which the practicets 
well know, the general way of drawing up 
or entring Decrees made at the Rolls, was 
not as made by the Maſter of the Rolls, but 
2 he Court, or by the Chancellor. In the 

, intitled, Celan Obſervations concerning 

5 4 Fon F Lord Chancellor, ſaid to be com- 
5 107 e Lord Elſemere, and cited by che 
uthor, p. 107. it is ſaid, that the Decrees 
Page. 2 5 che Malter of the Rolls are enter d 


a . 12 KN 8 * p. 117, 119. Nl R 123. 8 
e . either 


_— - _ - —— 


ſent day, that is to: ſay, the — day of - by 


ee; ) 
cither: per "Curiam; or pen Cuncellarium, i. e. 
are enter d eto be made eicher by the 
* by the- C huncellur; and this I belume-to 
own to have been the general uſage: both 
ancient and modern, till of late years: I have 
ee ee of this find, both in 
che time of Lord Somers, and of Sir Nathan 
Wright: Same of the entries are in this form, 
r And tha ſaid cauſe being thus ready for 
2 hearing, Tugſday the day of — was 
appointed for the hearing th 


thereof in oper 
court; on ich dan the ſaid cauſe comi on 
accordingly to be bear andidebated,-— wi 
upon, an upon debate. of the matter and hear- 
ing what was. alledg'd an both ſides, this court 
declar d: Aud it is therefore this preſent day, 
that is to ſay; Tueſday he by the Right 
Honourable, john Lord Somers, Baron of 
3 Lord High Chancellor, order d, ad. 
dan decreed... Other entries of Dectecs 
5 ies 2h 1 have. proglles with in wares 
n which day, of — he fa 
auf, Coming 2 90 heard 5 
ted befi ore the Right: — the Maſter 


of” the Ro. ee and 1 debate F 


the matter, and what was 2 
both ſides, this — th-think fit, 
der and . decree: And. it is therefore this re- 


the Right Honourable John Lord Somers, Ba. 
ron of Eveſham, Lord High Chancellor, 
_— adjudg d and ar that, &c. The 

Wo realon 


Canis)? 
n. e into this method,” e to 


have been for preſervaton of | the- unity of 
roy court, . =_ Curing: any defect or irre- 
gularity in the p! under the com- 


miſſion, which. coud not be alledged when 
che · Decree appears to he made by the court. 

The Author. hath like wiſe another notion 

chat this enrollment of che Decree, as de- 

creed by the Lord Chancellor and the court, 

* imports no more than a; Warrant to carry 
the Decree. into executian-by the Great Sal. 
| Fer when the Decree. and all the Orders ſub- 
ſequent to it, art recited in the enrollment to 
bave been made by the Chancellor hunſelf, the 
clauſe is always ade at the end of it. but 
in this 2 is obvious to every one that 
the wſe of theſe words cou d nat male it the 
Chancellor's Decree, and therefore they muſt 
A poke ſome. ather_purpoſs.. - 
. of inſerting cheſe words is 

3 to be diſcover d by a common Reader: 
When the Chancellor himſelf ſirſt makes 
4 Decxee, it is p erly the Declaration 
ef his judgment, and is not a perfect and 
compleat Decree before the enrollment; for 
till chat time he may rehear, alter, change, 

or reverſe; it is not His final. abſdlute jud 
ment till enrolfd: and therefore being: — : 
ſo by che enrollment, it is proper and neceſ· 
ary Wok at bag: wat N an den, | 
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the — — Fi i Ay. 4 
and deereed," by the Lord Chantelbr, and by- 
the High and honourable” Court of Chantery, 
that, &c. For it is that which makes it a 
compleat and final Decree of the Court, af- 


ter which there is no method to redreſs | any 
error therein,” but By Bill wp Review, of 28 
. — is anther" besen Allo, alledg d by 
the Author, to ſhow that this enrollment by 
the Decree, as decreed by the Lord Chan- 
cellor, and the Court, imports' no more than 
a Warrant to carry the Decree into execution 
— af — 7 be 28 — 
Cummiſſioners f a. fpecial 
Commiſſion,” to hear Coaſts un abſent nc | 
lariz; 1h e clauſe is inſerted: But no body 
will'ſay it is ary in orden to give auh 
rity to Aer Decree ; for they have, by expreſs 
words of the commiſſion, full power anted' 
— _ male all Orders _ its 
ore aur hurity 1 eerees ari 
out f the commiſſion 45 not from any ope- 
ration 77 theſe Sed in the enrollment, to 4 
mate them betome the acts of” the Chancetor. | i 
The fame anſwer that hath been given to by 
the enrollment of the Chancellor's Decrees, 4 
may be given to the enrollment of the com- iq 


miffioner's- Decrees, with this Weed « an- 
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62350 
erer, that by hm words of the cm- 


miſſion, None f their Judgments. or final 


Decrees are to he enroll d, or any ways ene. 

cuted, before. the Chancello or Keeper fi Zn 

them with his om hand. - ttb air ved 
And it is plain that this raaghod, of entring 


the final and perfect judgment in xhe enroll- 


ment upon all manner of Decrees, by w. 


ſoever and howſoever made, ta he made by 


the Chancellor, „Was to. preſe V the, unity of 
the court, and that there ſhou d not be in the 
Records of the court any judgment that vas 


not given by the 7udge of the court. 
The Author writes, in p. 92, 93. 


judicial acting of the Maſter. of the Rolls, was 


not confind to the exerciſe. of the ordinary 


powers of. the court of. Chancer % but exten. 


died it ſelf to extraordinary powers. given ia 
that court by Att of ; Tana unleſs in ca- 


ſes where fach, powers have. been given perſo- 


nally. to the Chancellor: For which he inſtan- 


ces in two late Acts of Parliaments, * 7 Anne, 


cap. 19. & 8 Ges. b cap. 23. where particular 

wers given to the court of Chancery have 
ern exercis d by the Maſter of the Rolls. 
Ic is, nor, to be expected that Iſhould account 
for every exceſs of power which often ſlides 
in, nern, god. without being at firſt ob- 


+ I ire het He 

EL ue iP, ende Rf REA Fan, final De- 

Be eee, Aut 2 Tac executa fint antequam 

1 ſua «prog ſimiliter * | 
- F. 94 ; IS 1 E. 95 · 5. 
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( 251 ) 
are; or give a reaſon why in caſes of rhe 
ſame nature the Maſter of the Rolls exerciſes 
a power in one, and not in the other. 
The two inſtances given under this head 
by the Author, are late and modern ones 
but yet there is a later, wherein the Maſter 
of the Rolls hath not exercisd a ſpecial pow- 
cr giyen to the Court of Chancery, vis. de- 
termining the claims of the Snitors of that 
court, upon the offices. of the deficient Maſ- 
ters, purſuant to the Act made laſt Seſſion of 
Parliament, for relief of the Suitors of the 
High Court of Chancery. Now if it be a 
general Rule that a an extraordinary 
power is given by Act of Parliament, to the 
Court of Chancery, the Maſter of the Rolls 
may execute it, who can aſſign a reaſon why 
the Maſter of the Rolls ſhiou d exerciſe ſuch 
ſpecial power under one Act, and not exer- 
Ly a like { pecial power under another-? 

"THe Author's ning: that the Judi 
afting of the Maſter of the Rolls extends it 
ſelf to extraordinary. powers | given to. the 
Court of Chancery by Act of Parliament, un- 
eſs in' cafes where ſuch powers have been Li- 
ven per onally to the Chancellor, is an admil- 
ſion that powers of this-kind do not belong 
to him, (Big to the Chancellor perſonally: 
Now if his own affirmation be true, I would 
ask him how, or by what authority the Maf- 
ter of the Rolls exerciſes one of che greateſt 


pay given to the Chancellor, and without 
n _ which, 
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( 252 ) 
which, the Chancellor's juriſdiction wou d dot 


be of the weight and force it hath been? and 


that is the giving f coſte, which by the Act 
of Parliament, 17 Ri. 2. is perſonally _ 
to the Chancellor? Ot by what authority it 
is that the Maſter of the Rolls doth, as the 
Author writes, make Orders for admitting 
Parties in a cauſe. to ſue or defend in forma 
Pauperis ? Seeing! chat is a ſpecial power given 
the 11 H. 7. cap. 12. to the C un er 
will be better paſs d 
over in ſilence, than be 1 or en; en. 


quired imo. „ tay 4 
Another of the Ag — 4 for che 


judicial authority of the Maſter of the Rolls, 


5 d taken from the General Orders in Chan- 
yt made for regulating the prattice, and di- 


retting the | behaviour of the 'officers+ of the 


court, aiſtinguiſh'd by having Ordo Curiæ 
written in the. . of them which as 
they have been and by Chaneellors, ſo the 


2 faith have alſo been made by the Maſe | 
ter the Rolls, and by the Chancellor and 


rhe Maſters "the Rot in ciel. 
A is ce . that the ancient Orders of 
REY: court were ordained or made by the 


Chancellor or Keeper only; and the Author 


dath not inſiiuate atry one inſtance of this 


kind older than the year 172 and thexe is 


724. ; 3 1 i 0 8.10 "3 177 228 


AN. count 


| * The ac- 


334 5 Piig7- 1771. 40 5211. 10 70 ib . 2 - by s , * 111 


„ roo 
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cas) 
count he gives of this matter, is, * that there 
were Ordinances agreed -upon by the Lord 
Keeper Puckering, and Sir. Thomas E 


rton, 

= Maſter of the Rolls, in April 1596. which, 

= the. death of the, then Lord Keeper had 4 
evented it, en as che Author Ark doubt. 


Hate been. 7 D as the Ordinauces or 
Irders of both thoſe great men. But how 
the Author came to be ſo ſure, that if Pucłer- 
ing had lived theſe Ordinances wou'd have 


been publiſtrd as Ordinances both of him 


and Sir Thomas Egerton, I cannot tell. I am 
ſure of this fact, that when they were firſt 


publiſd, they were publiſh'd as the Ordi- 
nances f of Sir Thomas Egerton only; and 


ſuppoſing that in Puckering's life time theſe 


Ordinances had been agreed upon between 


Puckering and Egerton, doth it therefore 
doubtleſs follow, that if Puctering had lived to 
publiſh” them, he wou'd have done it as the 


3 of both of them? It is much 
probable and natural to imagine, that if 


he — lived to publiſh them, he wou d have 


followed the examples of his predeceſſors, and 


the courſe. of the court, and have publiſh'd 


them in his own name, or as his Ordinances 


only. 


ep, nt” 


gh I in Eafttr Term, anno 5B Elz. Rg. : 
by the right honourable Sir Thomas Egerton, Knt. Lord Kee- 


per of the Great Seal of England, for the remedy of e 
1596. in the Court of Chancery at Weſtminfler, May 24- 
13 90 
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* che Author hath hot given any one in- 
be. ws of his kind before the, Foal 6. and 


any of the p 


_  fince:. When ble Fo 2 9 95 their dates, 
chheix ſubje&X' matt er „an other circuraſtances 
- will alſo appear; 
_fwer may be given them, but cannot particu- 
| kirly be till then: Only this ma ma may be o für- 


and then 2 1 particular an- 


ther added, that it will deſerve the Author's 
conſideration whether ſuch Orders rs, Whatever 
they may appear to be, muſt not ultimately 
refer to the authori ority of the Chancellor, and 
be approv'd of and eſtabliſtrd by him, before 
they can poſſibly be put in execution. 
The Author, towards the Cloſe of the 5th. 
ſection, intimates, 8 that there are ſoine in- 


Rances of great wei ight, which not proper 


| 1 under the branches of the aid ſe on, 


2 1 them there a place by themſelves. 8 
e firſt which he mentions is that of 
Cauſes wherein the Chancellor for the time be- 
mg hath been a party, which have been brought 
to hearing before the Maſter of the Rolls, in 
which caſes, the Author faith, his judgment 
muſt of neceſſity be final in the court of Chan- 
cery. But this is an averment againſt a known 
AR, unleſs in the inſtance of the late Earl Cow- 
per, which ſhall preſently be accounted for. 
The final Decree i in theſe caſes is ” the King's 


ep. 129. 


2 


» we 


(255) 


moſt excellent * in his high court of 
Chancery, as the Luthor, himlelt in effect 
owns in Ng next p ge 


f the 4 after of te, Roll to make ſuch 
LR cannot be d 7 wed from any ſpecial 
commulſion to hear and determine cauſes in ab- 
ſentia Cancellarij; ; Ja, a power to hear cauſes 


in the Chancellor's ' 2 can extend only to 
fich CGE, as he... 755 hear, lch. were = 
ſent. is g atis di tum; t e 


authority of 
the 1 of the Rolls, and the M N un- 


der the commiſſion, is to hear and determine 


all matters and cauſes in the abſence of the 
Chancellor, Without any diſtinction; there is 
no difference in the commiſſion between one 
cauſe "ry another, and therefore the Maſter 
of the Rolls, and the other Maſters, may, by 
virtue of che commiſſion, hear a cauſe in the 
Chancellor 5 abſence, wherein the Chancel- 
lor is a pa But then it is to be admitted 
to the — that the ſigning and enroll- 
ments which are neceſlary to make it a final 
and abſolute Decree, cannot be made by the 
ee becauſe that wou d make kun a 
Judge in his own cauſe; for which reaſon, 
and becauſe there is no other Judge i in this 
court but the Chancellor, this final judgment 
muſt of neceſſity be Jap ply'd by the ng's 
w perſonal : authority: And therefore 
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only ! ſor 
except in the late ca of - Fart-Cowper, the 
Decree in ſuch. caſes. hath ben Auel by the 
King. And the It * Has *ONCt dry - 


that I 2 WY '#\ and Aecrred, by 
E 


Majeſty, in bis 
con of 3 that, ONO: * * 5 
The Auther indeed aſſertz, * Aer cbt du 


ferting the Ki s name in the enrollment, 


camot make. it become the Decree of the court 
of Chancery, ſince there is nothing better known 
than by the law of. England the King gives 


e 


judgment only by the n This LN of 


England is ſo in courts whete the King hath 


hu ges capable by law to act; as for inſtance, 


in the King's Bench, where the proceedings 


are coram Domino Rege, the rule or judgment 


is given by the Judges; there the King _ 
four Judges; if one of them be a party a 
cauſe in that court, that Judge himſ: 

not judge therein, bur there are three Judge 
beſides, who may hear and determine it: 
Bur-in Chancery there is no other Judge but 
the Chancellor, and therefore when he is 
diſabled by law from acting in a particular 
caſe, by his being party, tlie King of neceſ- 
ſry, to prevent a failure of juſtice, muſt in- 
torpoſe and judge in the cauſe. This is the 
law of England as to this court, and the con- 
— and uſage ſhows it; and there- 


ip, _—_ aw 1. 131. 


fore 


; but: 1 beter alway, 
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it: become: the 


( 257 ) 


that the. inſerting the King's 
ing part in the enrollment, cannot make 
the Decrte of the court of Chancery, 
ſince che Records and Entries of the court, 
and the uniform practice of all times, ſhow 
This is an additional argument chat the 
cery, becauſe if there were any other Judge 
in this court, that Judge, as in other courts 
where there are more Judges than one, wou d 
ſmally determine in caſes where the Chan- 
cellor is diſabled by being a party; whereas 
now for want of another Judge, the King 
himſelf immediatel 


his perſonal authority. | 


Ihe Author in the continuation of his diſ- 


courſe on this head, informs the world that 
| There. is a precedent in the caſe of a Chan- 


cellox of great reputation, viz. the late Earl 


Cowper, who brought a Bill in the year 1767. 


when. he had the cuſtody of the Great Seal, 


againſt William Mackintoſh and his Wife, to 


forecloſe the equity of redemption of a Mort- 
gage, and brought the cauſe on ko hearing, be- 
fore $ir John Trevor, then Maſter 7 


ſale of the mort gag 

ſand by Sir John Trevor only, and thereupon 

eurolld, and the enrollment concludes, that it 
1 P. 133 . a. 


fore it was too haſtily affirm d by the Author, 
nam to the de- 


y intervenes and decrees by 


0 the ? 
Rolls, who ſitting alone, made 4 Decree for 
A eftate, which Decree was - 
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is order d, adjudged and decreed, 2 the Right 
Honourable Sir John Trevor, Nun Mater 
ene 
RN ble court 72 Chancery, that, &c. And then 
the Author leaves it to any lady to. make 
| good this Decree, otherwiſe than by the .autho- 
rity belongi 1 to the Maſter of the Rolls ; and 

jet that noble and learned Lord became a pur- 

Thaker of the lands under that, Decree... .,,, | 
"B75 If all chele facts are true, and the late Earl 
Cowper knew them to be ſo, it will much 
tend to diminiſh, in the minds of oy the 
opinion deſervedly entertain d ? alder 

abilities and underſtanding. 

Nie could not but know that. _ own Bil 
vwas directed to the Queens moſt; excellent Ma- 
jeſty, in her high court of Chancery; that he 
had therein laid his caſe before Her, and 
pray d proceſs and relief from Her. He muſt | 
have known that by the tenor of the com- 
miſſion, the Master of the Rolls cou'd not 
hear and determine a cauſe without two. join- | 
ing with him; and that in the enrollment of 
Deecrees of this nature, the common entry 
was, that It is order'd, ad ude'd and decreed, | 
by the Queen's moſt excelle ent. 44 95 in her 
Ha h court of Chancer v). 
E "Now: to ſuppoſe. that this noble 5 learn- | 
| 0 Lord ſhould know all this, as moſt cer- 
tainly he did, and at the ame. time know 
that the Decree in his cauſe was. uade and 
* 50 by the Maſter, of the Rolls alone, and 

- enroll! 
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. enrolrd as ks Decret only; to whom tio Bill 
i was addreſs d, nor from whom any thing WAS 


rayd; and after all this, act contrary to his 
own knowledge and Servi len in theſe 


things, and become a purchaſer of lands under 
ſuch a Decree, is not only inconceivable, but 
what every one, upon the firſt view, muſt 
; needs rhink'the' late Lord Cowper cou d not 


poſſibly be guilty o of: But this happens to be 


aà recent fact, and of which a good account 
can de given. 2 | 


The lands Purchaled at this time by the 


i mbles Lord, being ſubject to a Mortgage, 


and other eſtaves and-intereſts, an Act of Par- 


liament paſs d in the 5th and 6th years of 


the late Queen, wh ereby thoſe lands were 


| veſted in Truſtees, to be fold for the beſt 


5 that cot d be reaſonably got, in order 

to pay off the Mortgage, and then in truſt 
to lay out the reſidue of the money in the 
putchaſe of other lands, to be ſettled in ſuch 
manner as by the act was appointed, and in 


the mean time to place out ſuch reſidue at 
intereſt, payable as the act directs; and all 


purchaſers under the act were quietly to _ 
the premiſes by them ſo purchas d. : 
When this eſtate came to be fold baer 
this Act of Parliament, the noble Lord treated 
for it, and the Truſtees cou'd have made him a 
good title under the Act of Parliament, without 
any more a-do. Bit it was thought convenient, 
for the ſake of the Truſtees; and of thoſe who 
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Wt en the decretal Order made at the Rolls 
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were intitled to the reſidue of the money, thac 


a Bill in Chancery ſhou'd he brought againſt 


the Ttuſtees; and theroupan, by cammen 
conſent, a Bill was broug ht in Changery by 


Lord Cou per- The — was in fact heard 


at the Rolls, before the Maſter of the Rolls 
 whereon a ſale, Oc. was deereed. 


was draun up and deliver d out to the par- 
ties by the Re cafes, l wan, ne 8 Led 


. Creper, 2 then objected to the Order, chat 


it was defective and incompetent, for want of 
te Maſters joining with the Maſter of the 
Rolls. This, if chere be occaſion, will be 


teſtify'd by a perſon of undeniable honour and 


integrity now living: But beſides chat, there 
is 1ngueſtionable evidence. in| writing, chat 
this was ſo: For tho, as the Author writes, 
this cauſe was heard at the Rolls, by. the 
Maſter of the Ralls fitting along, yet on the 
draught of the decretal Order = is en- 


dors d by Mr. Mar ſball, the Earl's Secretary, 


h ee To Mr. Pricy che , 


Mr. PR 1 C 17 185 
— to. this Dawg, Dy, 
Majrar for the «9, 


To. name t 
Edisbury, 


And according ro this diredtion,, by. the Earls 

Secretary, Mr. Price pur the names of cw 

Maſters to the deceretsl Order, in the ub! 

manner that the. n mate dtn ors 
| w 


1 


chen a cauſe is h 
Maſter of the Rolls; which Order may be 
eaſily ſeen by the Author, whenever he plea- 
ſes to take the trouble. 

Thete was not only care taken to draw up 
che decteral Order, as made before the Maſ- 
ter of the Rolls and two Maſters, but all the 
ſubſecquent Orders for confirming the Maſters 
Report, den to the time of the conveyance 
to the Lord Cote per, are all, without excep- 
tion, made by the au chority of two Maſters, 
as well as of the Maſter of the Rolle; and the 
—_— Orders in this cauſe precedent to the 

yance to Lord Cowper, are in the con- 
Fane A PREY recited : But there is not 
che leaſt notice taken therein of the figning 
andenrolling the Decree, neither indeed cou'd 
there be; becauſe the conveyance to Lord 
Co per was made many months before the 
Decree was actuall ſign d and enrolłfd. 
From the time the conveyance was made 


to my Lord Cowper, he was out of the caſe, 


and had no farther concern in it: Thols 
who carried on the proceedin g aſterwards, 
were the other parties to the ſuit, for cheit 
own diſtin& benefit and intereſts; and it ean· 
not be ſuppos d that his Lordlhip, who took 


ſo much care before his conveyance to have 


the proceedings regular, ſhou'd after his con- 


veyanee, when he had nothi 0 more to do 
t 


in the eauſe, knod any thing of the irregular 
Err of ligring and enro ling the Decree, 
R ; re 


ard before them and the 
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pecially when it is not only Stiary: to the 
| yen courſe in ſuch caſes; but alſo con- 
trary to the rules of common ſenſe, that on 
a Bill directed to the Queen, the Maſter of 
the Rolls ſhou'd decree, and not The Queen, 
from whom only relief was _—_—_ I I believe 
n br 


my Lord Cowper wou'd as ve allowed 
as good and legal, a Decree made by the Ba- 
rons of the Exchequer, upon a Bill in Chan- 
cery, as a Decree made by the Maſter of the 
Rolls, upon a Bill addreſs'd to the Queen. 

The R ight honourable the Lord Viſcount 
Harcourt, ſucceſſor to the Lord Cow per, had 
alſo a ſuit whilſt he was Chancellor, depen- 
ding in the court of Chancery, which was 
carried on to hearing, and heard before the 
Maſter of the Rolls and two Maſters; and 
the Decrec was afterwards ſigned by her late 
Majeſty, as by a memorandum of it, in a Book 
at the Rolls, may be ſeen. From the two 
precedent caſes of Lord Cowper and Lord 
Harcourt, it is evident, that-the opinions of 
thoſe two great and learned: Chancellors con- 
currd in this, that the Maſter of the Rolls 
cou'd not make a Decree IE: the aſſiſ⸗ 
tance of two Maſtetrs. 

The inſtances the Aurher⸗ Beit 1 
ate, as he m faith, of 4 hig her nature, becauſe 
the) 'y carry along with them not only an af- 
 firmance of the judicial power of the Maſter 
of the Rolls by the Chancellor, but alſo by the 
770 au; Foxity, and that by expreſs words, 

N 192. Theſe 
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and cauſes in Chancery, the one in the 375 


and the other in 38 Elis. both which are 
| printed by the Author, P-. 1333 | 


In the commiſſion bearing date the 22 Jan. 


. 
* 


35 Elis. the Queen recites the neceſſary avo- 


cations of Sir John Puc kering, Lord Keeper A 


by his | attendance in the Star-chamber, and 


application by the Queen's . commandment, 
to publick affairs; ſo that ea quæ in Curia 
noſera Cancellariæ in cauſis & materijs inter 
 drverſos. ligeos & ſubditos noſtros ac alias ibi- 
terminandꝰ, ſint & fieri debent diverſis vici- 
bus intendere minime queat. Ac pro eo quod 
dilectus C. | fidelis noſter Gilbertus Gerrard 
Miles, Cuſtos & Magiſter Rotulor dictæ Cu- 
ri. Cancellariæ noſtræ adeo languidus & im- 
potens corporis ſui exiſtit, quod ea que ad of- 
ficium ſuum in præmiſſis pertinent ad preſens 
exequi non valeat. Therefore the Queen 
premiſſa Conſiderantes, and that full and ſpee- 


dy juſtice might be done in Chancery, tam 


in abſentia quam in præſentia præd domini 
Cuſtodis magni ſigilli, authorizes four Judges 
and ſeven Maſters. of Chancery, or any three 
of them, whereof a Judge to be one, to hear, 
examine, and determine, all matters and cau- 
ſes in Chancery: And ſo goes on in the form 
of the paſt commiſſion, with the uſual | 
viſo, that none of | their Decrees ſhou'd be 
1 | * enroll d 


% 


ces/are two ſpecial commiſſions. 
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enroll 4 befo * * . 
' re. they were dy che Lord 
Keeper. And then follows another proviſo, 


Proviſo ſemper quod quandocu e pred Ma. 

ifter Rotulorum, aut aliquis alius yui ad of. 
; illud per nos impoſterum electus, nomi- 
natus & aſſignatus fuerit. in plenam curium 
Cancellarie mofire prædict ad es qu ad ow. 
officium pertinent e „ | 
acceſſerit ac perſonaliter interfuerit & intew- 
derit ; Or the Queen ſhou d think fit to or- 
dain otherwiſe, that from thenceforth thele 
Letters Parents ſhou'd ceaſe. 

The ſecond commiſſion. bears; met the 
18 May, 38 Eliz. which was about five weeks 
© after Sir Thomas Egerton, Maſter of the Rolls; 
was made Lord Keeper; and he being both 
Keeper and Maſter of the Rolls, cou d not, 

without a contradiction, have paſs d a com- 
miſſion to the Maſter of the Rolls, to hear 
| cauſes in the abſence of the Keeper: And 
therefore the commiſſion that then paſſed the 
Seats, was in the common and uſual form, to 
four Judges, and ſeven Maſters, or any three 
of them, whereof a Judge to be one, to hear 
and, determine cauſes in the abſence of the 
5 . jan 3 this clauſe, 

rovifo ſe uandocunque a alius 
ad 5 Magiſtri — 
per uos impoſterum eletius, nominatus & ae: 
watus fuerit in plenam curiam ( — 
ire prædict ad ea quæ ad iders-offichurn per- 
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Perſo 
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perſonaliter interfuerit G G intendtrit, 
| — — commiſſton ſhow determine, s ry 

vol % FDI? N * 1 
| The Maſter of the Roll was hot inthe 
firſt commiſſion, betauſe he was ſick; and he 
cou d not be in che ſecond without a contra- 
5 becauſe the fame perfon who was 
— and Maſter of the Rolls, cou d 

ſter of the Rolls, de prefent to hear 
— and, as Keeper, be abſent.” FE EIS 
Now theſe two commiſſions do, in the PA 
thor's opinion, carry with them an affirmance 
of the judiciat power of the Maſter of the 
Rolls, both by the Chancellor, and by the 
Royal authority; and to make out this, heaf- 
firms in p. 137. That upon theſe two Commiſ. 
ſions, the following obſervations do ariſe, That 
the only occaſion of paſſing them was, that at 
thoſe ſeveral times there was no Maſter of the 
Rolls able to attend the buſineſs of the court. 
That in the firſt commiſſion it i exproſiy of 
firmed, that it belonged to the office of Maſter 
of the Rolls to hear and determine cauſes in 
| Chancery; for the words in præmiſſis, nſed 
in the recital, cannot have any other meaning, 
the hearing and determining cauſes bemg 1 
only matter therein before-mentiond, which e. 
lates to the — 

Dat by — * in both 'heſt e com- 
miſſions, the uber given by them, was to 
ahi no longer than until a Maſter of the 
"ow cold a court, W * 

that 
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that + belonged to bis office, each in the fre 


Commiſſion is expreſs d, and in the ſecond is ne. 
ceſſarily implied to be the N and . 


m—_—_ Cauſes there. N 
From all which it is plain, that theſe * 


miſſions were |ſubſtitutions in the room of the 


Maſter of the Rolls, for the eaſe of the Lord 
Keeper, and that it was not then imagined. 
that the Maſter of the Ralls wanted a Chan 
commiſſion, when he ſat - en or the 

cellor, or at the Roll. 

. Now whether either Ns ati," or och 
concluſion be right and true, let ay man 
read, conſider, and determine. 

The firſt obſervation 18, That the 1 oc- 
 caſion of paſſing theſe two commiſſiuns, Was, 
pare at thoſe ſeveral times there was n Maſ. 

er f the Rolls able to attend the AS of 
5 court. 

Ir is a ſtrange obſervation that chis was the 
only occaſion, becauſe it is directly contrary 
to 50 letter and words of the firſt commil- 
ſion; for the expreſs conſiderations of that 
commiſſion are not only the inability of the 
Maſter of the Rolls, by reaſon of his infir- 
mity, to do the chings relating to his office 
in the premiſes, bur alſo the employment of 
the Lord Keeper in the Star- chamber, and in 
publick affairs, by the - Queen's command- 
ment; whereby at ſundry times he cou d not 
attend the cauſes and matters in Chancery. 
Ip! * præmiſſa conſider antes, . 75 

thele 


theſe things into bes conſideration, granted. 
the firſt commiſſion. © - | 
As to the ſecond: ec the. non uli. 
lity of any Maſter of the Rolls ro attend the 
buſineſs of the court of Chancery, was ſo far 
from being the only occaſion of it, that it is 
not ſo much as mentioned in the reaſons for 
granting it: The only reaſons mention'd in 


the commiſſion it ſelf, are the avocations of 


Sir: Thomas Egerton, the: then Keeper, inlike 
manner as was mention d with l to Sir 
John Puctering, the then Keeper, in the firſt 
commiſſion; and thar the Queen conſidering 
cheſc things, ants the ſecond commiſſion. - . 

That which led the Author into this miſ- 


take, as to the ſecond commiſſion, ſeems to 


have. been the proviſo. at the end of i it, which 
is, in effect, the ſame with the proviſo at te 
end' of the firſt. 

When the firſt commiſſion was l 
Sir Gilbert Gerrard, the Maſter of the Rolls, 
was then infirm, and; recited ſo to be in the 
Preamble of the; Patent; and it is an incelli- 
gible proviſo at the end of che firſt o | 
lion, that when the ſaid Maſter of the Rolls, | 
1. e. Sir Gilbert Gerrard, or any other who 
ſhou'd be thereafter named by the Queen to 
the ſaid office, ſhou'd come into full court, 
ec. chat them the commiſſion ſhou'd ceaſe. 

But in the ſecond commiſſion there is no 
mention in the Preamble, who was then Maſ- 
ter of the Rolls, nor ſo much as any mention 


of 


( 268) 
of che office of the Maſter. of tlie Rolls, ill 
you come to the proviſo, wich is the laſt 
_ clauſe; and there the then Maſter of the 
Rolls is not mencionedcax he'd .ch the firſt 
commiſſion, bur: only qu, quan 
. air Magiſiri R 
um, &c. that when — 9 


aforeſaid office of Maſter of the Rolls, tiomi- 


nated by the hall. ebene into full 
court, c. 3 the 6 | 
ceaſe, withour mentioning before any other 
Maſter of the Rolls, to whom the aliquis 
alius, or other perſon, ſhou'd refer; and with- 
out mentioning before. the office of Maſter of 
= Rolls, to whom the egal ou 
. 


This ſhews plainly char che- perſons who 


drew this ſecond commiſſion, was only an 


unskilful copyiſt from the 3 for leaving 
out of the body of the Patent, and alſo out 


of the Proviſs, whar perſonally related to Sir 
_ Gilbert Gerrard, which cou'd not belong to 
Sir Thomas Egerton, as Maſter-of the Rolls, 


he tranſcrib'd the reſt of the Proviſo verbatim 
withour accommodating it to matters as hey | 
then ſtood; and as it ſtands in this ne, 


bb, at the beſt, blundering and obſcure. - 


o The Author's ſecond obſervation, gar ory 10 
inp x39. is confin'd to on mo commiſſion 7 
ommiſſion i i 


that is, That in the fi 
o te 2 beat 


— to the offic 
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of rhe Rath, as, halo, nul 
mine 
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| cauſes being the only MH therein before- | 
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mine rauſts in chu for the worde in præ- 


miſſis, uftd' in the rerital, rannot have any 
other encanivg,” the hearing and determining 


mintzoned, which: relates to the Chancery. 


1 do nt find chat it is any where expreſly 
offirmed in che firſt commmiſſion, that 4 2 


ve bf the Maſter of the Roll, | 
% hrar and determine cauſes in Chancery, fit 


liber Judex; and if there be none ſich: the 


Author ſhoed not have been ſo poſitive.” 
There is a great difference between an ex> 


preſs: 'affitmarion of a thing, and an inferring g 


it from Premiſes, tho never ſo evident; and 


belonged ro; the office of the Maſter of the 
Rolls to hear and determine cauſes in Chan- 


cery: And this ſeems to be what the Author 
an expreſs affirmation ; becauſe he 


meant b 
adds, For the words in præmiſſis, uſed in the 
recital,” cannot have any other meaning, 

hearing and determining cauſes being th 


well as his expreſs affirmation, becauſe it is 
founded- upon two ſuppoſitions, that che 
zearing and determining cauſes, ate the only 


Fein before-· mentioned, which re- 


in premſſis, refer to the Whole deal, rela- 
Sr ancery; in both which, 


the 


therefore this being ut expreſſy affirmed, it 
can only be the Author's inference, that it 


the. 
' only 
warter- therein — which relates 
te the Chancery. But this inference fails as 


” 
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pre tochter Chancery; and that the OY 
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the Author is miſtaken bare hearing 
and determining of — Gr Ache E 
crees in cauſes, upon hearing, are not the 
only matters relating to the Chancery, com- 
prized in the commiſſion; the words of the 

commiſſion are, as may be before ſeen, chat 
the Lord Keeper has ſo many avocatiors, that 
ſeveral times he couid not attend to thoſe 
things which, in cauſes and matters in the 
court of Chancery, ſnoud and ought to be 
Handled, heard, diſcuſs d and determined. This 
takes in the whole progreſs of cauſes from 
the beginning to the end, all the interme. 
diate as well as the final Acts, as is more par- 
ticularly expreſsd in the body of the com- 


miſſion it ſelf; ſo that the bare hearing and 


determining of cauſes is not the only matter 
therein before · mentioned, relating to the 
Chancery, but in he premiſes are contain d 
all the interlocutory Orders, as Well a5 the 
final hearings and determinarions:' | 0105 

The next queſtion then will be, —oſekier 
the words in præmiſis do fo. refer to the 
vrhole recital, as to ſhow that the hearing 
and determining of cauſes in Chancery, doth 


| belong to the Skice of Maſter of the Rolls: 
For this the Reader muſt turn his eye back 
upon + roy commiſſion, and he will find che 
recital to be, that becauſe Sir 'Fohn'Pucker- 
ing, Lord Keeper, cou d net at divers times 
attend thoſe things, which in cauſes and mat- 
terr TE" in VE ſhou d and _— 


, iy r Ty mms ©, 


K 


E HE. Rs SB FA 


oe j” VF CEO / / ENF. 


A 


K 


a be handlad, nerd diſcuſsd and determined. 
Aud becauſe that Sir. Gilbert Gerrard, Maſ- 
ter ef the Ralle, was ſo weak. in _ quod 
ea quæ ad officium ſuum in is perti- 
nent ad præſens exequi non valeat, that thoſe 
. things Which belong to his office in the premi- 
ſes, he cannat at preſent exerute 5 1 cha 


Queen grants che commiſſion. | 
Here is no determination of what 


: Pry part of the premiſes belong to his of. 


fice, much leſs is there any determination 


char the hearing and determining of cauſes 
belonged to his office. It hath been already 


vyn in this Treatiſe, that by communica- 


tion of the Chancellors ae and by 
eſtabliſhment from! him, ſome part of the 
premiſes, as the making interlocutory Orders, 
did belong to the office of the Maſter of che 
Rolls; and ſome part of the premiſes, as the 
hearing and determining of era did not 


belong to him: Therefore when the premiſes 


contain both, and the recital is, that the Maſ- 
ter of the Rolls cannot attend to do theſe 
things which belong to his office in the pre- 
Miſes, can that be underſtood of any other 


part of the premiſes than that which belong'd 


to his = This is the E con- 


ſtruction of the words, and the natural con- 
ſtruction of the Patent, which can't well be 
underſtood in any other ſenſe; for if che 
Maſter of the Rolls had had power to do all 


ok Pramlles,: the Patent, one would think, 


chen 


( 272 ) 


65, Fel as pr . 1 1 5 
Pee of the Maſter ob ch &Ral i . 
Nhe ie ation 1 


Ms cou'd fit in 
that belonged to 1 es 


bay. 12 cauſes fe there The — is, That 
enſoever a Maſter 0 the Rot ſhow'd come 
into the full court of Chancery (Which is not 
the Rolls) 0 execute and perform thoſe things 
that belong to the ll br e, and be perſonally 
preſent, = atten then the — 
ſion ſhould ene bat that the things that 
E 
miſſion expreſs d, 1 Beceffarmuy 
implied 22 the hearix Fer mining 


cauſes in Chancery, is c che Authors affir- 


mation, and, as _ been before ſhown, is 


neither expreſs d in the tuft, nor applied in 


che ſecond commiſſion. 

The Author beir chus ſhown ta be, ia 
ken in every one of his rhree obſeryatians, his 
infercace from them in p. 139. falls of courſe, 


us from. all. which, i. e. theſe obſervarions, 
plain, that te e commiſſions were ſubſti- 
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1 01 
commuſſuon is expreſſed, and in the 172 na- 
turally impliad to be the hearing and | determi- 


** cal 
rations in the room of the Maſter of the Rol, 


for the eaſe of the Lord Keeper,. and that it 
Was not t "Tmagined 7 that the Maſter of the 
"Rolls "wanted 'a (pers  commuſſion, when he 
r. either for the ( hancellor, or at the Ralls, 
Whatever may be the reaſon, or conſtruc- 
tion of che firſt commilſion, the ſecond: can 
add nothing to, the weight of i It, becauſe that 
contains only'a copy of che proviſo from the 
firſt tranſcribed i in'a confiis'd and blundering 
manner; ſo char'this'in effect ſtands only on 
the firſt commiſſion; and tho' no clear ac- 
count could be given. « of it ar this diſtance. of 
time, it could be of no great conſequence, 
ccauſe ther is no inſtance of the like na- 
tube either before or after, and it cannot rea- 
ſonably be put in competition with a differ- 
ent method conſtantly and irtvariably uſed for 
120 years ſince. 
But a account may be given of it: 
The Maſter of the Rolls was the firſt and 
chief aſſiſtant to the Chancellor, in the af- 
fairs of Chancery, whether there was or was 
not a commiſſion ; and it was part of his du- 
ty to aſſiſt the Chancellor in either method. 
The Judges in Meſtminſter-Hall, are by their 
— only. Judges of their reſpective courts ; 
by uſage and cuſtom it is become part 
be rn dury to accept and act under all the 
ordinary commiſſions of Aſſize, Oyer and 
— and Gaol Delivery; in like manner 
it was che duty wer Maſter | of the _ 


WY 
26 aff the Chancellor, as well gude a cam. 
miſſion, as without ir. Now in this cafe, the 
Chancellor, by reaſon of other avocarions, be- 
ing not able to do what belonged. to him, 
nor the Maſter of the Rolls, by reaſon, of bo- 
dy infirmity, todo what belonged! to bim, 
therefore during the abſence of the Charice! 
lor, and the infirmity of the Maſter of the 
Rolls, the Queen appointed *rommiſſioners 
for the examining, — and determining 
matters and cauſes in Chancery; but when 
the mfirmity of the Maſter of the Rolls 
ſhou'd ceaſe, and he or any other future Maſ- 
ter of the Rolls ſhowd come into court, and 
be perſonally preſent there, that then the 
commiſſion ſhou d ceaſe and determine; 
This is a natural and eaſy account of theſe 
two commiſſions, and this proviſo might then 
be thought reaſonable, becauſe when the diſ- 
ability of the Maſter of the Rolls, the firſt 
and chief aſſiſtant of the Chancellor to do 
his duty, was removed, it was proper that 
he ſhou d then be let into the poſſeſſion and 
exerciſe of all that judicial power, that the 
Chancellor's other aſſiſtants were entitled to, 
- which cou d not be but by determination of 
che commiſſion, on determination whereof, 
all things might be tranſacted according to 
the ſtrict conſtitution of the court, or a new 


commiſſion might be granted, wherein the 
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© I fear 
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0 I fear the Reader i is by this time tir d a 
e rema 
might. added, but having: laid enough to 
ſer chis matter in a clear gh t, I ſhall here ſtop, 
eſpecially ſeeing there, is nothing material ad- 
vanced | y the. Author, but what hath been 


18 an anſwer himſelf, from what 
>a and proved i in this Trea- 


Das v6 


Concruenon. 


concerning: lik. Nice does require: By 


the ſearch which I have made into theſe mat- 
ters, I have great reaſon to think that more 
materials of conſequence and moment for eſta- 


bliſhing the propoſitions in this Book, may 
ſtill be found by choſe who have inclination 
to ſearch for and collect them: Bur I think 


cient has been ſaid ro make it evident that 


the exerciſe of judicial authority by the Maſ- 
ter of the Rolls, ſprung either from the Crown 
or from the Chancellor, in aid and afſiſtance 

of the Chancellor. 
If che proof hereof was les conſiderable 
* it is, yet the very nature of the ig 
power exercis d by 
to be in aid of, and dependent — 
| * i not pretended that 2 Maſter of the 


the Chancellor, 


S 2 Rolls 


on the Authors diſcourſe; more 


either directly anſwer li or to which the Rea- 
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Rolls is a ſubordinate. Judge, to hear al che 
cauſes of the court, but ark ſome; nor to 
exerciſe judicial authority in uf the parts of 
I buſineſs of the court, but only ſome. It is- 


not pretended that che Maſter of the Rolls 


can make any Order or Decree whatſoever, 
which may not be revers d or alter d by the 

Chancellor: And it is admitted that the Maſ- 
ter of the Rolls cannot compel obedience to 


his own orders; and that none but the Chan. 
cellor can do it: let any indifferent perſon 


judge whether the — of this judicature 


doth not ſhow it to be entirely contrived for 
the aid and aſſiſtance of the Chancellor. 
Conſidering the antiquity of the Court of 


| Chancery, the ſcarcity and want of the an- 
Cient proceedings in that Court, and the vo- 


luminouſneſs of the later Regiſters, which 


deter a perſon from looking into them; and 
: adding to this the neſcience, miftakes, and 
deſigns of ſuch numbers of perſons, clerks 

and others, as are concern d in that court, it 
is matter of wonder, that the fundamental 
ſtrokes and lineaments of the Court are to 
this time ſo well preſerved, and that ſo good 
an account can be given of the ancient con- 
ſtitution of this Court, and of the ſeveral 


changes that have been in it; and it is not 


at all ſtrange that particular times and occa- 

ſions cannot be aſlien'd. for the introducing of 
ſome chings, which yet vilibly arg de- 
Warst and eee, 154155 


Men 


Mien generally love increaſe of power, and 
very oſten gain it by degrees, when it is little 
perceived; the Maſterſſiip of the Rolls hath 
been, for the moſt part, granted and enjoy d 
- for life, and many of the Maſters of the Rolls 
have lived long in their office, and have had 
great experience and abilities in the buſineſs of 
the Court; the Seals have had quick changes 
and ſucceſſions, ſometimes before the Keepers 
of them had time to attain a thorough know- 
ledge of the nature and courſe of the Court; 
and many things muſt neceſſarily have cſcap'd 
or paſs'd;unoblerved in the crowd of bulineſs 
preſented to them by the clerks, as of courſe. 
All theſe things being conſider d, it will be 
no wonder if ſome judicial acts have been 
exercis d, which cannot be juſtify d; but ſuch 
cxamples cannot give or eſtabliſh a right.  - 
No man can be the Judge of a Court, but 
by authority from the Crown, or preſcription, 
which ſuppoſeth it; the Maſter of the Rolls 
- hath no ſuch power or authority granted him 
by his Patent, nor is it contained in his Oath 
of office; nor can he, as to the equity patt of 
it, have the leaſt colour or pretence to a pre- 
 {criptive right; becauſe the whole juriſdiction 
of equity in the Court of Chancery, is, ac- 
cording to the notion and underſtanding of 
law, introduced into that Court within time 


of memory, as hath been ſhown in the for- 


mer part of this Treatiſe: And it wou'd be a 
very odd conſtitution, that the ſupreme Judge 
| 12 3 : | 3 5 „ 3 7 „ ; 2 0 | 
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of the Court ſhot d be always at the King's 
will and pleaſure, and the ſubordinmte one, for 
. His oon fe | abſolure. 8 DUES 8 I 2 KY NNW . \ 
\ The Author, as hath been faid before, ad- 
mits that the Maſters of che Rolls have acted 
under a commiſſion from the King for 120 
Jeers, at wichin theſe ur years laſt paſt: 
One wou'd think, according to the Author's 
own reaſoning, that uſage for à leſs tract of 
time, wou d have put this matter out of queſ- 
ff within the compaſs" of fo many years 
ſome acts ſhou d have been done by the Maſ- 
ter of the Rolls, which, as things have been 
kept, do not appear to have been warranted 
by the commiſſion, is it from thence to be 
inferr'd, that the continued ſeries of acting 
under the commiſſion hath been to no pur- 
poſe, and for no end? Eſpecially when for 
moſt of rhofe acts which do not appear to 
be warranted by the commiſſion, another le- 
gal method of doing them may be ſhnown. 
The Author inſinuates, in the beginning 
of his Diſcourſe, that © Whilſt he is N. 
cuting his deſign of eſtabliſhing the autho- 
rity of the Maſters of the Rolls, accordin 
to his ſcheme, he cannot but obſerve, 2115 
 fatisfattion, that he is defending the proper- 
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Lies of great numbers of his fallow ubjetts, 
which — pend on the of ur y.0 ty ful and 
Orders made by Maſters of the Rolls ſitting 
alone ; for i, an. opinion that thoſe. Decrees 
and Orders are nullities ſhou'd be ſet on foot, 
aud obtain, 2. ſubverſion, .of property, and 
confuſion, uud enſue. And in the conclu- 
ſion of his Book he patheti cally interrogates, 
F that authority ſhoud now be draum in- 
to queſtion, how extenſiue., might the conſe- 
quences. be, with reſpect to the properties of 
great numbers of people ? What = become 
F the eftates of thoſe who have no other title 
70 them, than. as they. hold end enjoy them un- 
der Decrees made by virtue of this authority? 
Hhat woud become of the many purchaſers 
who. have bought eſtates under Aach Decrees? 
What wou'd be the fate of thoſe ride 2046] La 
others, * have their indempnity e 
veying eſtates, or paying away great ſums. 
—_—_ Decrees Son s made by 7 
like authority? What further inconvenience 
.or confuſion. might. enſue, the Author leaves to 
the mind of every man who turns his thoughts 
| fa this ſubject, to ſuggeſt to him. 
I Theſe are arguments to raiſe and. work 
upon the paſſions of mankind, but not to 
inform or guide the reaſon; the queſtion here 
is on a fact, whether the Maſter of the Rolls 
lawfully hath that power which the Author 
OR ro him? Ir is no way of proving 15 
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ro. 88 the Maſter Who Pires 
hath char lawful power, many people may be 
The-like reaſoning doth not hold in other 
caſes; exceſſes of power or juriſdiction gene- 
rally come in by degrees, and may not be 
immediately taken notice of; and it is not 
every man will contend it. This is the daily 
caſe of prohibitions to Courts, for uſurpation 
of juriſdiction; the like caſes probably have 
ſeveral times before been determined by the 
fame court, berween other parties who have 
ſubmirted thereto, but yet on application to 
a proper Court, by a perſon who is willing 
to contend it, that proper court will grant a 
prohibition for nullity of juriſdiction, and not 
be deterr'd by the conſideration of the incon- 
veniencies that this may produce, to perſons 
who in former inſtances have ſubmitted to, 
and acted under an uſurped authority. 5 
But in this caſe there is no fear of any of 
theſe inconveniencies: The properties of the 
fellow ſubjects will be as ſafe as ever; the 
Purchaſers and Truſtees will not be ſubje to 
any of that hazard or confuſion which the 
Author ſo tragically deſcribes. . 
Where the Maſters of the Rolls have act- 
edunder commiſſions from the Crown, there 
the Purchaſers, Truſtees, and Fellow-fubjetts, 
are all /afe; and if in any inſtances the Maf- 
ters of the Rolls have made any Decrees not 
warranted by the commiſſion, however "ou 
an 
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de Deere of ec ir Bete bs 57 oak 
ing of 4 cauſe by the Maſter of the Rolls 
alone, the Chancellor had reftrr'd that cauſe 


to ira, and he had heard and reported it, 
and the Chancellor had thereon 7 bend it, this 
no doubt, according to the ſtrifteſt conſtitu- 
tion of che Court, wou'd have been a good 
Decree of the Court. The utmoſt the” can 
be made of theſe other cauſes, is, char the 
Maſter of the Rolls, without a prior ex - 
reference by the Chancellor, hath heard 

and then certifies and reports them to che 
Chancellor, who confirms and ſigns them, 
and then they are enrolt'd as the Paget 
of the Chancellor, and of the A 
ſubſequenr conſent is of rhe fame rol and 
validity with a prior aſſent: So that the 
drawing into queſtion the right of the Maſ- 
ter of the Rolls, in order to reduce or con- 
fine his £20 within irs lawful and Juſt 
bounds, wtrended with any of thoſe 
frightful eee e by the Au- 


cher: And if a theſe matters come to 


y muſt theres anſwer Y any "iſe | 
quences that may * * he 
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EP BITES not be Teal. Aon ably expected that thev ſhoud 


people are warn 
But theſe matters will probably, in a little 
time, be more clearly explain d. Matters of 
juriſdiction are merely points in law, and 
therefore proper for the conſideration of my 
Lords the — to whom, I have been in- 
form d, the Lord Chancellor hath ſent a que- 
ftion of this nature for their opinion therein; * 
which, no doubt, all perſons will receive with . WW 
that deference which is juſtly due to their . 
high ſtation and character. 4 ” 


AGE 29. Line g. for only legal, read own regal. p. 33- 5 
for 13 K. 2. r. 17. p. 67.1. 23. for whereas, r. whereon. * 
pP. 76. 1. 13 and 14. dele examined by them. p. 99. 1. 8. for "2 
manucaption”, r. manfion*. the ſame, ibid. I. 26. p. 102. 1. 1. ; 
for is, r. may be. P. 104. I. penult. for and, r. an. p. 190- 

I. 25. dele from. p. 212. I. 12. for they were, r. you are. 

p. 207. I. 5. dele if. and l. 8. ibid. for others, r. Authors. 
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